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TILL comparatively a short time ago the superiority of the com- 
mon law over the legal systems of continental Europe was an 
article of faith with English and American lawyers. The senti- 
ment prevailed that “* Englishmen had much to teach foreigners, 
and, as regarded law and politics, had nothing to learn ‘from. 
them.”! The change which has taken place in this respect is toa. 
great extent the consequence of the growing importance of stat- 
ute law. The national system offered but few models for imita- 
tion, and it was natural that eyes should turn towards those 
countries where statute law had been either the exclusive, or at 
all events the most potent factor by which legislation had been 
carried on. A necessary consequence has been a revival of in- 
terest in the study of Roman law, the basis on which the systems 
of continental Europe are built. Of many of the modern English 
authors, however, it can be said that they love “ not wisely but too- 
well.” Their blind admiration is perhaps a greater obstacle to a 
true apprehension of the merits of this great work of antiquity 
than the neglect with which it was formerly treated. The object 
of the following pages is to test the soundness of some of the 
arguments by which the study of Roman law is advocated, and 
to indicate the point of view from which it should be considered. 

The great influence which Roman law has exercised on the 
national system is considered as the first and most important 
claim which it has on the attention of English lawyers. There 
has been a tendency of late to underrate the force of this consid- 
eration. By looking at Roman law exclusively as an element of 


1 Mr. Venn Dicey in Macmillan’s Magazine, November, 1871. 
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reform, its value as a means of interpretation has been lost sight 
of. Sir Henry Maine, while recognizing that the old English 
lawyers have borrowed their classifications and even their details 
from the foreign source, and that “many Roman texts have 
been incorporated into our system,” says, “It does not follow 
from this that our knowledge of English law would be materially 
improved by the study of the corpus juris;” and the reason he 
gives is, that “every intellectual importation we have received 
lias been instantly colored by the peculiarities of our national 
habits and spirits.” 

It may be objected, in the first place, that though the fact ad- 
verted to is certainly true, yet some distinctions which survive to 
this day cannot well be understood, unless we look at the source 
from which they are derived. The difference, for example, be- 
tween the general responsibility of a principal for the acts of his 
agent, and the stricter responsibility of a master for the acts of 
his servant, cannot be explained by any philosophical reasoning, 
but becomes perfectly clear when we remember what the relation 
between “ dominus”’ and “ servus” was in the Roman law. 

But, apart from this, there remains this important fact to be 
considered, that civil law, or rather mistaken ideas about it, have 
exercised a considerable influence at a much later period than the 
time in which Bracton and Fleta wrote. Sometimes the misrep- 
resentation is the original work of an English judge; the most 
conspicuous instance of this is the reasoning of Lord Holt in 
Coggs v. Bernard, and his introduction of the idea of bailment 
into the English law of contracts. In other instances the fallacy 
could be said to be the ** communis opinio” of the contemporane- 
ous interpreters; for example, the threefold division of negli- 
gence. 

We may go further, and say that so-called Roman law, thinly 
disguised as natural law, has exercised an important influence on 
the mode of thought of the equity judges and lawyers in the 
seventeenth and eighteenth centuries. 

A great many of the ideas introduced in this way, and certainly 
those just mentioned, were foreign to the common law. They do 
not owe their origin to its gradual development, but derive their 
authority from the system from which they are said to be taken. 
Modern criticism however has exploded the ideas entertained 


1 Maine, Roman Law and Legal Education, Cambridge Essays, 1856. 
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on many important subjects (for instance, on the theory of the 
influence of mistake and fraud) by authors like Voet, Domat, 
Vinnius, or Heineccius, whose names are most familiar to Eng- 
lish lawyers, and who, strange to say, are even now quoted by 
them as authorities. Under these circumstances, an acquaintance 
with the Roman law, as it really is, must be useful if we wish to 
arrive at a true knowledge of the value and meaning of many 
ideas incorporated into our system ; for it will enable us to distin- 
guish between those which were founded on national wants and 
a true sense of justice, and those which have arisen from mistaken 
views of a foreign system. 

For all these reasons it is not “a dangerous error,” as Sir 
Henry Maine thinks, ‘to believe that our own jurisprudence and 
that of Rome ought to be studied together because they once 
were alike.” There can be no true legal reform without a 
thorough knowledge of the true nature of the actually exist- 
ing system. The cardinal point, however, in our inquiry must 
be whether the Roman law can be of further aid to us in this 
reform, whether a knowledge of its principles and its method can 
help us in grappling successfully with the difficulties of legis- 
lation. 

The first question which must be answered is, What is to be 
understood by the words * Roman law”? What is to be the object 
of our study, — the law as we find it in the compilation of Jus- 
tinian, or the so-called “ modern civil law,” as it is at present in 
force in Germany. It is known that, owing to a clever political 
move of the German Emperors, who wished to be considered as 
successors of the Roman Imperatores, the work of Justinian was 
adopted nearly im toto in the course of the thirteenth century, 
and that, modified by canon and customary law, it is the present 
law of Germany, except so far as it has been changed by statute. 

The latter opinion is defended by Mr. Tomkins. “ What is 
needed,” are his words, ‘is a thoroughly systematic exposition of 
the modern civil law, as received by those European and trans- 
atlantic nations who have embodied the Roman law in their ju- 
ridical systems.” ! This he attempts to give in his treatise. 

It is unnecessary to criticise this work at length. I believe, 
however, that we may safely predict that any one, who makes his 
first acquaintance with Roman law out of this book, will ask with 


1 Tomkinse Jencken, “ Modern Civil Law.’ London, 1870. 
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astonishment whether all these regulations, often arbitrary and 
much less practical than those of the common law, are to be ac- 
cepted as “the vox vivida of the jurisprudence of the present age, 
which should be heard in the lecture-rooms and from the tribunals 
of the old and new world.” 

The answer is simple. Part of this confused jumble is Roman 
law, but in it are also contained the enactments of Popes, often 
profoundly ignorant of the nature of the system they modi- 
fied, as well as the remnants of old national institutions. It is 
the result, not of a gradual and harmonious development, but of 
the efforts of a nation to change a system which, at the time and 
in the form it was introduced, was entirely unfit to meet the ex- 
isting wants, because its authors had written for an entirely dif- 
ferent state of society. 

By none is this felt more than by the German authors, who are 
often forced to treat this modern civil law dogmatically as an 
existing system, instead of critically. ‘ When we speak of the 
importance which Roman law has for the whole civilized world, 
the modifications it has undergone in our country must be left 
out of consideration. The modern civil law (Pandektenrecht) 
is not important as such, but only in so far as it contains Roman 
law (Windscheid “ Pandekten,” I. 17).” 

Strange to say, while in Germany legislation limits more and 
more the domain of the “ modern civil law,” while for many of 
the most important subjects — for instance, all commercial trans- 
actions, transfers of land, mortgages, &c. — its legal force is en- 
tirely abrogated, an English author submits himself, without any 
necessity, to the restraints from which his neighbors long to be 
delivered,! and proclaims that the world must be governed not 
merely by the great principles, but in many respects by the exact 
regulations as to details, which were promulgated more than a 
thousand years ago. 

Assuming, therefore, that the object of our study must be the 
original Roman law, the next question to be answered is, How 
must we look at it? Is it a system similar in its nature to the 
common law, owing its superiority in many respects merely to 
the more favorable circumstances under which its development 

1 “Nothing is more apt to awakena at present.” Windscheid, preface to the 


longing for more direct legislation than a last edition of his Pandects. 
thorough study of the system as it exists 
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took place ; or is its structure altogether different? Has Roman 
law been developed in conformity with an abstract philosophical 
doctrine, or with the practical wants of society ? 

I will briefly examine the opinion of two leading English jurists 
on this question. 

Mr. Phillimore, in his “ Principles of Jurisprudence,” finds that 
there is a difference not merely of degree, but of kind. Not only 
are the classical Roman jurists (Papinian, Ulpian, &c.) profound 
legal philosophers, who lay down general principles and write 
“ with the elegance of refined critics and the precision of mathe- 
maticians, never saying a word in vain” (p. 154), but this 
dogmatic trait pervades the whole Roman law. Speaking of 
Taltarum’s case he says (p. 22): “Judges repeal a statute! 
Such are English ideas of jurisprudence. The Romans said, 
‘Perquam dura est — sed ita lex scripta.’” 

If we consider the words which Mr. Phillimore quotes as a mere 

' « dictum,” and read them in connection with the text, we will find 
them perfectly appropriate to the state of facts in the case to 
which they have reference. 

If we consider them — what they were never meant to be — as 
expressing a general principle, they run counter to the whole his- 
tory of the Roman law. Of course such “solemn juggling” as 
the use made of common recoveries in Taltarum’s case could not 
have originated in the time of Papinian, just as little as in that of 
Lord Mansfield. But in the period of Roman law, which corre- 
sponds with the time of Edward IV. in English law, numerous 
instances may be found where a law which could not be repealed, 
but was in opposition to the prevailing popular sentiment, was 
treated just as unceremoniously as was the statute de donis; the 
only difference was that the real authors of the subterfuges and 
fictions were members of the bar instead of being judges. For- 
eign authors have clearly seen this striking analogy which exists 
between the two systems as to the method by which their devel- 
opment took place, and it is strange that it should have escaped 
the attention of an eminent jurist like Phillimore.? 


_ 1 See, e. g., Prof. von Jhering, “ Spirit 
of the Roman Law,” III. 318. Nearly the 
same spirit which animated theold Roman 
jurists is found in English law. 

2 Reasoning on this false basis, Mr. 
Phillimore falls into strange mistakes, of 


which I will quote one. Speaking of the 
doctrine res judicata pro veritate habetur, - 
he criticises in a most vehement way the 
decision of Lord Kenyon in Marriott v. 
Hampton, 7 T. R. 265. Lord Kenyon held 
in that case that an action for money had 
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Another theory is defended by Sir Henry Maine (Ancient Law, 
p- 56). According to him the * stimulus ” which was the cause of 
the rapid development of Roman Jaw was the theory of a natural 
law, a consequence of the Greek stoie philosophy. This idea led 
them to simplify the law, “to revive as far as might be the insti- 
tutions by which nature had governed men in their primitive 
state.” 

There was a time when everything which could not be readily 
understood in Roman law was attributed to Greek philosophy, 
but here again modern criticism has destroyed the illusion, and 
has shown conclusively that the influence on Roman law of 
Greek philosophy in general has been very slight, that the jurists 
quote occasionally some doctrine of the Stoic philosophy just as 
they sometimes quote Homer, but that these general ideas, far 
from being their leading principle, were mere rhetorical illustra- 
tions which have had a very loose connection with the real nature 
of their work.! 

All these fancies which tend to idealize the plain, prosaical, 
matter-of-fact Romans into far-seeing philosophers are dangerous, 


because they tend to foster the prejudice that a study of Roman 
law encourages a distaste for the analysis of concrete cases and 
leads to the worship of * glittering generalities.” 

A brief sketch of the history of the system will show that this 
has never been the real nature of Roman law. 

Roman law rests formally on the law of the Twelve Tables, but 


is in reality to a great extent the work of jurists. In order to 
understand the part they played and the influence they had on 


and received did not lie where money has 
been paid, under the compulsion of legal 
process after a judgment, and it is after- 
wards discovered not to have been due. 
The reason given was that to institute this 
action was to go much farther than to make 
a motion for a new trial, and that parties 
could not be allowed to try their lawsuits 
over in this way. Mr. Phillimore says 
that a judgment like this indicates, “ by 
the utter ignorance it shows of all law but 
English law, the mode of thought and 
habit of study of those who have made 
the common law what it is.” 

Exactly the same case is decided in 
exactly the same way in the Pandects, 
L. 29. 5, D. 17. 1: “In omnibus autem 


visionibus que proposite sint, ubi credi- 
tor velnon numeratam pecuniam accepit 
vel numeratam iteram accepit, repetitio 
contra eum competit nisi ex condemna- 
tione fuerit ei pecunia soluta ; tune enim 
propter auctoritatem rei judicate repetitio 
cessat.” The only remedy is either by 
a criminal action (actio stellionatus) or a 
setting aside of the judgment (restitutio 
in integrum). This action, however, would 
only lie if there has been fraud on the 
part of the defendant, not merely on the 
ground of after-discovered evidence (L. 
35, D. 42. 1). 

1 This has already been pointed out 
by Mr. Austin (Lectures, 1118), and later 
researches have fully confirmed his view. 
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legislation, we must remember that their position, the relation in 
which they stood to the people, was one never occupied by any 
class of men before or since their time.1. They were not a paid 
profession ; they were often statesmen, who had been high in 
office, and who continued after their retirement to contribute in 
this way to the public good. On the other hand, they were not 
advocates, like the great English lawyers; they did not argue 
causes or examine witnesses. All this was left to the * orator.” 
They merely gave opinions on the merits of the case, assuming 
the facts to be true. But at the same time the jurist was the 
confidential and trusted adviser of the family. He held, as Von 
Jhering remarks, about the same place in Roman societies as a 
confessor holds in Catholic communities. It is easy to see what 
enormous power a body of men like this is likely to exercise in a 
state of society where there is no bench, in the sense which we 
attach to the word, and where direct legislation is only very 
scant. Their character is very inadequately expressed, if we 
adopt the definition given by Cicero of a jurisconsult as “ one 
who is skilled in the laws and in the usages current amongst 
private citizens.” They did not merely apply the existing law 


and customs, but they were active agents in introducing those 


changes which were required. By their “ responsa,” or opin- 
ions, they were said to interpret; but, in fact, they legislated. 
Here, as always, it was with that class which is most intimately 
acquainted with the wants of the community and with the means 
of satisfying them that the real, if not the official, legislation 
rested. 

Sir Henry Maine has lucidly explained in his work on “ An- 
cient Law” how fortunate it was for the development of the 
Roman system that this indirect, unofficial legislation was carried 
on by lawyers, instead of by judges. According to him, the 
great advantage was that they were not restricted to the giving 
of decisions on cases which had actually arisen, but that they 
were able to give an authoritative opinion on any merely suppo- 


1 See on this subject the interesting 
sketch given by Von Jhering, III. 412. 

2 Cicero is an authority which must be 
quoted with much caution, when he speaks 
of the jurists; he was an “orator,” and 
was jealous of the superior standing of the 
jurists. His speech, “pro Murena,” in 
which he says, “quam multa preclare 


legibus essent constituta, ea jurisconsul- 
torum ingeniis pleraque corrupta et de- 
pravata sunt,” would show a total mis- 
apprehension of the work of the jurists, 
if he had not said himself (de fin. 1V. 27) 
that these words were “ apud imperitos 
dicta.” 
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sititious case, if by its decision light could be thrown on the state 
of the law. 

This high position of the lawyers was not diminished, but 
merely modified, when the Prator began to change the existing 
law by his yearly edicts. 

The Pretor did not stand exactly in the same position towards 
the bar as the English Chancellor, with whom he has so often 
been compared. He was a comparatively young man, often 
rather a middle-aged politician than an old lawyer. He was not 
so much the head as the organ of the profession. The edict of 
the Pretor was the means through which the improvements 
which experience had shown to be necessary could be introduced 
in the form of a general rule. 

The Pretorian edicts were more general in their scope than 
our judge-made law. They went less into details than our 
statutes. The Prator merely said that if certain facts took 
place, if a certain relation, till now not recognized by law, existed, 
he would take it under his protection and give a remedy, an 
* actio” to the party interested. But to show the application 
of this rule, to indicate how it would work in a given case, to 
see how it would lead to fresh changes in other parts of the law, 
— all this was left to the jurists. The edict of the Pretor merely 
crystallized the novel ideas which had come to the jurists as the 
result of their observation of the society which surrounded 
them. 

But little is left to us of the work of these old lawyers. The 
fragments which we find in the Digests were taken from the 
works of men who lived in a time when, owing to the change in 
political circumstances, the Preetorian edict could no longer be 
changed when necessary, but was promulgated once for all. 

It is known that, in order to attach the “‘jurisconsulti” to the 
new order of things, an official authority was given to the opinion 
of the leaders of the bar, which they formerly had not pos- 
sessed. In this way the possibility existed to follow the tradi- 
tions of their predecessors, to pursue the aim which they had 
always had in view; namely, to keep the law in harmony with 
the wants of society. This principle of legislation, which has 
made Roman law what it is, is called by them “ equitas.” } 

The classical lawyers cannot, therefore, be said to have inter- 


1 “ Hee equitas suggerit, quamvis jure deficiamur.” L. 2, 5. D. 89, 8. 
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preted the edict, according to the meaning which we attach to the 
word “interpretation.” Officially this was all they could do; but, 
in fact, as representatives of the sense of justice of the Roman 
people, they changed the law they feigned to explain. They 
try often, it is true, to stretch the words of the old law so as to 
make them bear out the new result. On many occasions, how- 
ever, they boldly assert their claim, and disdain to use any artifice 
in order to hide the fact that the new rule is not covered by the 
old law. 

The system followed by the Preetor and the jurists worked well 
in the time and under the circumstances in which they lived. 
But this does not warrant us in considering it as a model for 
imitation, or even as a high form of legislation. The results 
obtained were the consequence of local and historical reasons. 
Such were, in the first place, the individual greatness of some 
of the Roman lawyers, the spirit of free inquiry which dis- 
tinguished them as a class; in the second place, the particular 
form of procedure ‘* where, at the close of the pleadings, the case, 
instead of being tried by a judge and jury or a judge alone, was 
submitted at once to one or more arbitrators.”! And this arbi- 
trator (judex) was not a lawyer, he was not bound by any 
formal rule of evidence. This system, under which a layman has 
to decide, as questions of fact, points which in our time would 
form knotty questions of law, was only possible in a state of 
society where the relations were comparatively simple, and 
the connection between the people and its law very intimate. 
Even there, however, it began to work badly in practice, when 
the “judices” grew to be venal and open to corruption. For 
us, however, it has secured the advantage that the masters of the 
science could devote their time and their labor to the develop- 
ment of that part of the law, which is of more permanent and 
general interest. 

The fact, therefore, that in the third century direct legislation 
began to take the most important part in the development of 
Roman law is not in itself a sign of intellectual decay. On the 
contrary, it was in form a great improvement. It is to be regret- 
ted not that laws were made, but that the laws which were made 
were bad. Owing to political intrigues, ministers succeeded each 


1 Hunter, Roman Law, p. 185. 
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other with frightful rapidity ; an appalling number of badly con- 
ceived and badly drawn statutes was issued ; and when, as was 
the fact during a long period, the decision of the emperor in each 
concrete case obtained the force of a precedent, the evils of a 
system of case law, in its worst form, were added. What strange 
devices were resorted to in order to improve this state of things 
it is unnecessary to state in detail. The study of the classical 
jurists only increased the confusion; they were not understood, 
and could not be understood, by those who read them. They 
were Romans writing for Romans, and in a time when, notwith- 
standing the wide extent of the empire, there still existed a 
Roman nationality. Their degenerate successors had not the 
intellectual force necessary to find out the principles which were 
underlying the whole, and apply them analogously to their state 
of society, but they took the decisions literally as existing law. 
What had been a living organism to the Romans of the third cen- 
tury was a confusing mass of details to the Greeks of the time of 
Theodosius and Justinian. 

It was in this state that Justinian found the law. The object he 
pursued in his reform was a noble one. He wanted not merely 
to compile, but to codify; to change the existing law so as to 
make it fit for the age he lived in. Notwithstanding some prac- 
tical improvements, his work as a whole was a failure. How 
could it have been otherwise? Codification can be the work 
only of an age which stands intellectually higher than the legis- 
lators and jurists who have made the law which is actually in 
force. A code cannot be made out of the air, on a philosophical 
theory. The contents must always consist largely of existing 
law. The codifier must therefore be able to judge what part 
owes its origin to mere historical casualties, and what to actually 
existing wants. He must join practical tact to systematic reason- 
ing. In all this the age of Justinian was sadly wanting. This 
is shown in the first place by the utter absence of logical arrange- 
ment. The Pandects and the Code are a “ rudis indigestaque 
moles;”’ in the Institutes only there is some attempt at classifi- 
cation. But, in the first place, it is now hardly disputed that the 
famous tripartite division (** omne jus vel ad personas attinet, vel ad 
res, vel ad actiones’’) is in itself inaccurate and insufficient ; but, 
furthermore, the way in which the different subjects are huddled 
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together, and their treatment in detail, show an entire want of 
method.! 

The whole plan on which the work was based was irrational 
in the highest degree, and made it impossible to attain the de- 
sired object. To believe that by changing a word here and 
there, by using the scissors freely, it is possible to make a code 
out of materials ranging over six centuries, shows a hopeless 
ignorance of the nature of law. Hardly less ridiculous is the 
idea of threatening with a criminal prosecution any one who 
should dare to point out a contradiction existing between the 
different parts of this patchwork. 

It will be seen from this how cautious we must be in quoting 
from the famous last title of the Pandects, in which Justinian has 
collected what he calls “diverse regule juris antiqui,” the title 
from which Mr. Phillimore takes a great part of his texts. Very 
often, by applying these rules used by the authors in a concrete 
case, as general principles of law, we would arrive at the same 
false results as if we used a general dictum of a judge, with- 
out remembering the particular circumstances under which it 
was first employed. 

It is fortunate for us that Justinian failed in his attempt. If 
he had really succeeded in making a code fit to supply the needs 
of his contemporaries, it would probably be of little value to us, 
because our state of society is altogether different. His work in 
the form it was promulgated has had but little influence on those 
for whose use it was intended ; but it has preserved to us, though 
in a mutilated form, fragments of a juridical literature, which 
takes the same place in the history of jurisprudence as Greek 
sculpture in the history of art. 

The only way to do justice to Roman law and to get a clear 
idea of the way in which it must be studied is to look at it from 
this point of view. Modern criticism has shown under the white- 
wash of Justinian the glow of the original colors; it has not 
hesitated to point out discrepancies between fragments written 
by different authors. In jurisprudence, as in every other science, 
intellectual life cannot exist without diversity of opinion. If, 


1 This is the reason that, notwithstand- out of works like Ortolan’s “History of 
ing the mass of valuable information the Institutes” and Sandar’s “Justinian,” 
which they contain, it is so difficult to get which follow the text of the Institutes. 

a good view of the outlines of Roman law 
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however, we persist in looking at Papinian, Ulpian, or Paulus, 
as law-givers, and give to every generalization in which they 
indulge the force of a legal axiom, the study of their works will 
lead to false results. But for these the Roman jurists would be 
as little responsible as the Greek dramatists for the frigid trage- 
dies which were built on the pseudo-Greek rule of the three 
unities. The fault is in both cases with those who treat the old 
works in a spirit entirely different from that of the authors who 
conceived them. 

The classical jurists had exclusively practical ends in view. 
They troubled their heads very little about abstractions. They 
did not sacrifice the living wants of society to an impossible con- 
sistency. Paradoxical as it seems, it is yet true that in a certain 
sense the common law is often, at first sight, more logical than 
the Roman law; that is, if we understand by logic the carrying 
through of a simple principle for its own sake, regardless of prac- 
tical consequences. Let us take, for instance, the subject of 
improvements on another man’s land. The common law looks 
exclusively at the fact that the real owner did not order them, 
and, starting from the principle that no man can be made a debtor 
against his will, carries this through with remorseless logic, 
making no difference between good and bad faith, between a 
wrong-doer and a man who took every precaution to ascertain 
the strength of his title. The Roman jurists did not adopt a 
brief general rule; they did not say, for instance, that all im- 
provements must be paid for, —they merely gave decisions for 
concrete cases ; but no one will read this fragment (1 38 D 6. 1) 
without being struck by the practical wisdom which they 
display. 

And where there is a general idea on which their decisions are 
founded, it is not laid down in so many words, for the faculty 
of abstraction is wanting to them. It has been well said of them 
by Kuntze, “A Roman knows perfectly well how to follow a 
principle through all its ramifications, and in doing this his ex- 
cellent common-sense never leaves him ; but if he has to unite all 
these different threads into one central knot, his force leaves him, 
and he says, ‘ Exempli gratia.” 

The merit of the modern German school is that it has done 
what the Romans have failed to do. It has expressed what was 
but dimly felt. It has arranged in systematical form the materials 
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which in the Digest appear as a confused mass. This task was 
rendered comparatively easy by that wonderful method of which 
every page of the Roman jurists bears witness, by their power of 
analysis, which makes them select those cases the decision of 
which throws light on some essential point. 

But the fault of the Germans has been till very lately that 
they had not entirely freed themselves from their bondage. The 
words of the text were treated unceremoniously enough to arrive 
at the hidden principle; but if this was found, criticism was too 
often at an end. It was too often considered as the only possible, 
logical idea, and every legal phenomenon of actual life which 
could not be explained by it was regarded as a monstrosity. 
Of late, however, a great improvement has taken place, due 
principally to the more scientific study of the old German law. 
At first the two schools were bitterly opposed to each other, but 
at present, though they differ in details, one principle is common 
to both ; namely, that in the work of codification, which is at pres- 
ent going on, no idea is to be adopted or rejected on account of 
its Roman or German origin, but that the only question must be 
whether it is suitable to our present society. 

The study of Roman law has thus entered into a new phase. 
First, we had the period of slavery, of “ sermocinari e¢ vinculis,” 
as Bacon expresses it. In the next stage, though the words were 
interpreted freely, the fundamental rules had all to be accepted 
as eternal law; now even these are examined and criticised 
freely, like all other human work, without any superstitious 
reverence, 

How have its principles stood this test? The question is im- 
portant, for our judgment as to the value of the study of Roman 
law must, to a great degree, be dependent on the answer we 
obtain. Its peculiar method, which has so often been given as 
the principal reason why it should be studied,! can be found, as 
Prof. von Jhering has remarked, in still greater perfection in the 
works of the Talmudists or the scholastic philosophers of the 
Middle Ages. The influence which it has exercised over the 
world makes its study important from an historical point of view, 
but does not prove it to be a living force, a potent element of 
reform. 

But it has stood this ordeal well; it has proved to be not 


1 So, e. g., Mr. Austin, Lectures on Jurisprudence, p. 1121. 
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merely “a majestic ruin,” as Chancellor Kent calls it, but a 
house in which even we may often find shelter. 

Every system of law has to regulate a great many relations, 
which are peculiar and national in their nature ; but there are 
questions which must always recur, in form more or less modi- 
fied, but in their essence the same. Questions such as the in- 
fluence of our motives on the legal effect of our actions, the 
influence of fraud or mistake on the will, the nature of conditions, 
&c., are of a general, not of a national, character. For the study 
of questions of this kind Roman law offers great advantages over 
any other system. In the first place, on account of the intellec- 
tual greatness of its jurists. But a second reason is, that it is not 
a living organism which changes every day. We stand outside 
of it, and can dissect much more critically and impartially than 
if we had to make the experiment on institutions and ideas which 
are bound up with the actions and ideas of our daily life. 

Still another reason is the nature of the system. If we pene- 
trate beneath the surface we will see that it is a unity, not two 
systems running alongside ; each having a development of its 
own, like law and equity. We do not find in it fundamental 
distinctions, founded on long-forgotten political circumstances ; 
dead, but walking around as ghosts to disturb and frighten 
students, like the distinction between real and personal property. 

Different elements, it is true, have entered into the composi- 
tion of the whole; they have even been gathered from a field of 
observation immeasurably wider than that of any jurists before 
or since: it was the whole empire, and the empire was the world. 
But all these elements have been merged into a higher unity. 
Roman jurists might differ as to details, and even as to principles ; 
but they are all similar in this respect, — that they always had be- 
fore their eyes the idea of law as a whole, not as a mere collection 
of fragments. 

But apart from these general questions, however considerable 
their importance, there is another element of great value in 
Roman law. When Mr. Austin says,’ “* The great Roman law- 
yers are in truth expositors of a positive and technical system. 
Not Lord Coke himself is more purely technical ;”’ and adds that, 
therefore, their real merit merely consists in * their command of 
its principles, in the readiness with which they recall and the 


1 Lectures, p. 1116. 
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facility with which they apply them,” he forgets an essential point. 
He forgets that the state of society in which they lived shows a 
much greater analogy in all essential points to our own than does 
the period which saw the origin of the common law and the birth 
of some of its fundamental principles. 

This is true from an economical as well as from a social point 
of view. 

All the great interests — commercial, financial, and agricul- 
tural — existed in Roman society. With us they are much more 
developed, and the institutions which they require for their growth 
are often entirely different in detail from those which we find in 
Roman law ; but yet, if we go beyond the technicalities, and get 
at the central idea, we often find a striking resemblance. At first 
sight, for instance, nothing can be more dissimilar than our modern 
bill of exchange and the Roman contract known as * Stipulatio.” 
The first the product of modern commercial activity; the latter 
formal, bound to strict words, and generally quoted as a proof of 
the extreme rigor and inflexibility of anti-Justinian Roman law. 
When the French made their commercial code, they did not deign 
to look at this relic of barbarism, which even Justinian had been 
obliged to change before giving it a place in his legislation. They 
made therefore a law of bills of exchange, which is nearly entirely 
in harmony with what were thought to be the orthodox Roman 
ideas of contracts and obligations, and which had only this defect, - 
that it was entirely at variance with the ideas and wishes of the 
classes who make most use of negotiable paper. 

If we look, on the other hand, at the German law of 1847, we 
find an absence of dogmatism and an absence of all restraint of 
circulation of paper of this kind, which goes far beyond even the 
English and American doctrines. And yet, when we open the 
books of the authors on this subject, we find that, in order to ex- 
plain the nature of the bill of exchange, they refer continually to 
the old Roman contract. The statement is not unfrequently 
found, that, in order to understand both well, they must be ex- 
plained one by the other ; and the reason is, that both fulfil the 
same want, viz. the necessity of having a strict contract, indepen- 
dent of the relation between the original parties. The one is the 
rudimentary form of the other. It would be easy to give many 
more instances of the same nature, but it would be necessary to 
go into more technical details than the scope of this article allows. 
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I will only add, that there is no reason why this influence of Ro- 
man law, which is quite independent of its authority as a code, 
but is only the consequence of its value as a source of legal in- 
formation, should not be felt in England and America as well as 
in Germany. 

Considered from a social point of view, the analogy between 
our time and that of the Romans is still more striking. The 
characteristic element which marks both American society and 
that which existed at the time that Roman law reached its 
highest development is the perfect equality between man and 
man as to all relations which come within the scope of private 
law. Man is considered as an individual, not as member of a 
class. It is true that in Rome it was the equality of slavery, in 
America of liberty ; but this difference, vital as it is from a polit- 
ical point of view, is of no importance when we treat of private 
law. The Roman Empire in the second and third century was 
an absolute government, but it kept in the main public and pri- 
vate rights apart; it was not a government in which a certain 
class of citizens was privileged in all respects, as in the feudal 
system. 

The process of disintegration of all connecting links between 
the individual and the sovereign has certainly proceeded further 
in America than in Rome ;! but yet in many important points 
they stand together in decided opposition to the system from 
which the common law sprang, — for instance, in the allodial char- 
acter of ownership of land, in the fact that, in reality, real and 
personal property nearly always go to the same person, &c. 

Now the question arises whether, where such a total revolu- 
tion has taken place, it ought not to be followed by a correspond- 
ing change of principle. To give an instance: The common law 
did not recognize absolute ownership of a subject in the land, but 
only interests, freehold or less than freehold. The owner in fee 
and the tenant for life come under the same head, since they both 
possess freehold interests. The Roman law, on the other hand, 
with whom ownership was in its nature allodial, recognized only 
one absolute ownership, and termed all other right “ jura in re 
aliena.” A right of “usufructus” therefore, though, as far as 
enjoyment is concerned, nearly similar to an estate for life, was 


1 The idea of “ family,” e.g., has much less importance in America than in Rome, 
even of the third century. 
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considered as a mere easement of the same class as, for instance, 
aright of way. Both were rights in another man’s land. 

Both systems were logical. Can the same be said of the 
American one, which adopts the feudal classification in a state of 
society exactly like that of Rome? 

The question is a debatable one ;1 but whatever the answer may 
be, the knowledge of and the comparison with a system regulat- 
ing interests so closely resembling our own cannot but be use- 
ful in order to point out the direction in which future legislation 
must go. 

It will be said that American law is based on the common law, 
and must develop itself according to its principles. I do not be- 
lieve that this argument is of much weight. The rationalistic 
theory that a system of law can be constructed for any country, 
without reference to historical development and origin, has justly 
been abandoned ; but it is on the other hand carrying our rev- 
erence for history too far, if we indulge in the illusion that all we 
have to do in every case is to apply the old principle to new 
wants, — to modify, but not to change. No legal classifications or 
legal ideas exist for their own sake. If the wants and structure 
of a society or a particular part of it are entirely changed, the 
fundamental principles on which its laws are based ought to be 
changed as well, and no statute of limitations should be invoked 
in their favor. 

But if in this way the right to change even fundamental prin- 
ciples must be vindicated, there is no doubt that often the rules 
of the common law will be found to be better suited for us than 
the corresponding rules of the Roman law; but the real meaning 
and raison d’étre, even of these, will be much better understood 
by the comparison. We shall then no longer consider them as 
logical necessities, and accept them as existing facts, but we will 
have adopted them as our deliberate choice. 

This method of study is followed in every branch of human 
science. Why should law alone remain an exception, and why 
should the narrowness of view, which everywhere is the natural 
consequence of the exchisive study of one particular school of art 
or science, not be attendant on the exclusive study of one system 
of law ? 


Our society is so complex, and its wants so manifold, that, in 


1 Cf. Austin, Jurisprudence, p. 885. 
39 
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order to make laws which will aid its developement instead of 
cramping it, we should use all resources within our grasp. Let 
us therefore avail ourselves of that monument of ancient wisdom — 
called the Roman law, not to imitate, not “ because our law once 
will be like it,” ? but in order that we may, working in the spirit of 
its authors, fulfil the task for our age as they have done it for 
their time. The motto must be, to quote in a slightly varied form 
the words of Jhering, “ Through the Roman and common law to 
a higher law.” 


ADOLPHE L. PINCOFFs. 
New Yorx. 
1 Sir Henry Maine. 
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ORDINARILY words of reproach spoken by one person of another 
are not actionable, unless the complainant can show that they 
actually caused him some specific damage. The law recognizes 
that abusive epithets are more frequently indicative of the temper 
of the speaker, than of the actual character of him against whom 
they are aimed. Unwilling to punish an individual for utterances 
which passion may have prompted at one moment only to be re- 
gretted the next, it finds a substantial reason on which to rest 
its refusal to interfere, in the fact that the community is not 
likely to alter its conduct towards an individual, on account of 
the careless or ridiculous waggings of a loose or abusive tongue. 
To this general principle there are, of course, exceptions, the 
most important of which are that the words shall not import an 
indictable offence, or affect the person against whom they are 
directed in his trade, profession, or occupation. It was long ago 
observed by Comyns that there was no branch of the law in 
which the decisions were so contradictory to each other, and the 
eases so frequently irreconcilable with the principles on which 
they are founded, as the action on the case for words; and he 
concluded that ‘* what words are actionable or not will be more 
satisfactorily determined by an accurate application of the prin- 
ciples on which such actions depend, than by a reference to ad- 
judged cases, especially those in the more ancient authors.” ! The, 
purpose of this paper is to reduce to a series of rules the decisions 
which have been made by the courts upon the slander of a person 
in his profession or occupation. In doing this, no attempt has 
been made to cite all the cases, or to reconcile many, to be 
found in the books which are now of no authority, and had 
better not be disturbed. Only those that, in the opinion of the 
writer, state the correct rule or follow the true principle have 
been noticed. It should be observed that the cases are all of oral 
defamation, ¢. e. slander, as distinguished from written or printed 


1 Comyns, Digest, vol. i. 278. 
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defamation, ¢.e. libel, and that in every instance given in the 
illustrations it is assumed that the charge was false. 


Rue I. — Words are actionable when spoken of persons touch- 
ing their respective professions, trades, or business, and do or 
may probably tend to their damage. 


This is about the language used by De Grey, C. J., in stating the 
rule in Onslow v. Horne.’ It was criticised by Bayley, J., in Lumby 
v. Allday,? who considered the word “ probably ” too indefinite and 
loose, and suggested the phrase “ having a natural tendency to” 
in its stead, adopting the latter words himself two years later in 
Sibley v. Tomlens.2 But in Jamesv. Brook,’ Williams, J., pertinently 
asked, ‘* How isa ‘ natural’ tendency stronger than ‘ probable’ ?” 
and it would seem that the rule, as stated above, is as precise as 
language can make a general rule. Yet it must be taken subject 
to the qualifications of the succeeding rules, for, as it stands, it 
would include many cases that are not actionable at all. For 
example : A. is an attorney. B. has employed him in certain trans- 
actions for him, but overhearing C. say, “D. is a much better 
lawyer than A.,” he takes away his business from A. and gives it 
to D. Aguin, E. is a physician, and F. says of him, “ He is 
nowhere as a doctor compared to G.,” whereby H. employs G. 
instead of E. as he had intended to do. In both cases we have 
words spoken of persons in their respective professions, which 
not only tend to their injury, but actually do them damage. But 
comparisons made between professional men, and opinions pub- 
licly expressed of their relative merits, are not per se actionable. 

The reasons for this rule are two: first, that from the nature 
of the case damage must necessarily ensue ;° and, second, that 

“a person might be effectually ruined in his business by the pub- 
lication of the slander before his proof of special damage could 
be completed.® 


Roe II. — Jf he act in the (a) employment and derive emolu- 
ment therefrom, his calling may be (b) exalted or humble, (c) his 
only means of livelihood or one of several, provided only that it is 
(a) a legal one, and this (e) it is presumed to be. 


1 3 Wils. 177; 2 W. BI. 753 (1771). 5 Tilghman, J., in McMillan v. Birch, 
210. & J. 301 (1881). 1 Binney, 178 (1806). 

8 4 Tyrw. 90 (1833). 6 Starkie on Slander, p. 110. 
49Q.B.7. 
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ILLUSTRATIONS. 


(a) I. A. was a school-mistress who taught children to read and write for 
a livelihood. B. said of her, “She was a whore, and J. 8. kept her as his 
whore.” It was held that such a profession was not one within the rule.2 II. 
C. was a lessee and renter of turnpike tolls at Tewksbury. D. said of him: 
“He was wanted at Tewksbury; he was a defaulter there.” Parke, B., 
though deciding the case on another ground, thought that the renting of tolls 
was not a profession or trade within the rule.? IIL. M. was a stock-jobber, and 
L. said of him, ‘ M. is a lame duck,” meaning that he did not carry out his 
contracts. Lord Eldon held that a jobber or dealer in the public funds or stocks 
could not be considered as a trader, and as having a character as such.2 IV. W. 
was an innkeeper, and B. having said of him, “ He is a bankrupt; he will be in 
the Gazette in twelve months ; he is a pauper,” it was objected that, as W. was 
not liable to the bankrupt laws, the words were not actionable. But it was 


held in the King’s Bench that a man might be as much prejudiced by such 
words as if he were actually subject to the bankrupt laws, if his credit were 


affected by such an imputation on his solvency.* 


1 Wharton v. Brook, 1 Vent. 21 (1669). 

2 Bellamy vy. Burch, 16 M. & W. 26; 
Sellars v. Killew, 7 D. & R. 121 (1825). 

3 Morris v. Langdale, 2 Bos. & Pul. 287 
(1800). ‘The objection was taken,” said 
Lord Eldon, C. J., “ that the plaintiff had 
not stated a sufficient cause of action. 
We are all of the opinion that the in- 
nuendo, ‘ meaning that ethe said plaintiff 
was incapable of fulfilling his contracts 
in respect of the said stock or funds,’ 
does not necessarily import that he was 
incapable of fulfilling his legal contracts, 
notwithstanding the argument that the 
word contract ex vi termini imports legality. 
The declaration states that the plaintiff, 
as a jobber or dealer in the public funds 
or stocks, had been accustomed lawfully 
to contract, but it is not averred what 
kind of a jobber or dealer he was. We 
do not consider a jobber or dealer in the 
funds as a known trader, and having a 
character as such. My brother Heath 
has indeed removed from my mind the 
impression which it had at first received, 
viz. that a jobber or dealer in the funds 
was always to be considered as a culpable 
person, by showing the necessity of such 
persons for the accommodation of the 
market; yet that circumstance will not 
obviate the objection that all the acts of 
Parliament consider stock-jobbers as of 
two species, viz. that which is called the 
infamous practice of stock-jobbing, and 
that which is honest. The infamous 


practice is that in which a man enters 
into those engagements respecting the 
public funds which are prohibited by the 
act of Parliament. The honest practice 
is that in which a man engages for the 
purchase or sale of stock whereof the 
vendor is possessed at the time. In this 
case no averment has been introduced 
distinguishing of what species the plain- 
tiff was. It is true that he has averred 
that, as such jobber or dealer, he was 
accustomed lawfully to contract ; but this 
amounts to no more than saying that he 
had entered into some lawful contracts, 
and non constat that he may not, as such 
jobber and dealer, have entered into some 
which were unlawful. It was contended 
that engagements contrary to law are not 
contracts. I answer, that in the language 
of the act of Parliament they are treated 
as contracts, and the act points out the 
distinction between contracts which are 
lawful and contracts which are unlawful. 
The innuendo, therefore, which explains 
the words ‘lame duck’ to mean that the 
plaintiff has not fulfilled his contracts, 
may apply equally to lawful or unlawful 
contracts; and, consequently, no special 
damage can be said to have arisen from 
words which may import an accusation 
that the plaintiff has not done that which 
the law prohibits.” 

4 Whittaker v. Bradley, 7D. & R. 
649 (1826); Gates v. Bowker, 18 Vt. 23 
(1843). 
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It is doubtful if cases I., II., and IIT. are of any authority in this 
country. As to case I, it is clear that it would not be followed 
here. In the two hundred years which have elapsed since it was 
decided, the profession of teaching even the children of the poorer 
class has become one of the most honorable of employments ; and it 
has been distinctly laid down in Ohio that a school-mistress is of an 
occupation within the rule we are considering.!. So, wherever it 
exists, the renting of tolls would, in the United States, be recog- 
nized as an occupation, as that of stock brokerage certainly is. 
It is to be noted that all the cases illustrating this part of the 
rule are English, showing that the distinction has, in this country, 
been neither recognized, nor even attempted. 


ILLUSTRATIONS. 


(>) I. B. was a letter-carrier employed by a deputy-postmaster to carry 
letters. T. said of him: ‘ He has broken up letters and taken out bills of ex- 
change.” Lord Hale denied a recovery, “ principally from the quality of the em- 
ployment; for he said, a man should not speak disparagingly of a man’s cook 
or groom, but an action would be brought if such actions as these should be 
maintained.”? II. S. was a farm-servant and bailiff of JS. B. said of him: 
“* Thou art a cozening knave, and hast cozened thy master of a bushel of barley.” 
The court held that “true it is generally an action will not lie for calling one 
‘cozening knave;’ yet where the words are spoken of one who is a servant 
and accomptant, and whose credit and maintenance depends upon his faithful 
dealing,” it will. III. T. was a lime-burner, and H. said of him: “He is a 
cheating knave of a lime-burner.” A divided court held that T. could recover, 
for ‘an action lies for speaking scandalous words of a lime-burner, or of any man 
of any trade or profession, be it ever so base, if they are spoken with reference 
to his profession.” * IV. C. was “ engaged in the wooden-ware business,” and 
D. said of him: ‘* You are a cheat.” It was contended that the general rule 
was not applicable to such dealers as C. But the court thought otherwise.5 
VY. D. was a husbandman. T. said of him: ‘* He owes more money than he is 
worth ; he is run away, and is broke ; ” and the action was sustained.® VI. C. was 
a carpenter, and words similar to those in case V. were spoken of him, and the 
action was sustained.?’ VII. B. was a blacksmith, and N. said of him: ‘ He 
keeps false books.” Held, actionable.® 


1 Wilson v. Runyon, Wright, 65 (1834). 6 Dobson v. Thornistone, 8 Mod. 112 
2 Bell y. Thatcher, 1 Vent. 275 (1675). (1686). 
8 Seaman vy. Bigg, Cro. Car. 260 (18 1 Chapman vy. Lamphire, 3 Mod. 1565. 
Car. 1). 8 Burtch vy. Nickerson, 17 Johns. 217 
4 Terry v. Hooper, 1 Lev. 115 (1663). (1819). 
5 Carpenter vy. Dennis, 8 Sandf. 305 
(1849). 
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Lord Hale’s opinion (case I.) has not been followed in any 
English case that we have seen, and would hardly be cited to an 
American court. Our courts have not one rule for the rich and 
another for the poor ; and the humility of the employment is no 
objection to the action, either in law or in reason.! 


ILLUSTRATIONS. 


(c) I. B. was an auctioneer, and had been employed by M. to sell his goods. 
L. retained B. to appraise the same goods for him, and subsequently said of B.: 
“He is a damned rascal; he has cheated me out of £100 on the valuation.” ? 
Held, actionable. II. D. was a husbandman, and T. said of him: ‘‘ He owes 
more money than he is worth; he is run away, and is broke.” It was objected 
that it must appear not only that D. had a trade, but that he got his living by 
it. But the court held the words actionable.® 


Any other rule would be likely to work hardship in individual 
cases, as it would take away a person’s remedy for a false accusa- 
tion as his branches of business multiplied. 


ILLUSTRATIONS. 


(a) I. H. was the proprietor of a building in which pugilistie exhibitions were 
conducted, — such exhibitions being illegal. He brought an action against B. 
for libelling him in his vocation. Held, that he could not recover. II. D. was 
a “cancer doctor,” but was neither a regular physician or surgeon, nor licensed 
to practise as required by the laws of the State. M. charged him with having 
killed a woman, and with malpractice. Held, that D. could not maintain an 
action unless the words charged him with having committed an offence involving 
moral turpitude or subjecting him to an infamous punishment.’ III. In an ac- 
tion by M., a manufacturer of bitters, against C., for charging that his bitters 
were made to adulterate porter, C. offered to prove that M.’s trade was illegal, 
and that his bitters had been condemned in the Court of Exchequer. Held, ad- 
missible.6 (C. said of D. that he was a quack, an impostor, and an unqualified 
person. D. was at the time unlawfully carrying on the practice of medicine. 
Held, not actionable." 


This branch of the rule rests upon the ground of other actions 
which are barred on account of the illegality, sometimes of the 
object, sometimes of the transactions out of which they grow; viz., 
that of discouraging illegal occupations by refusing the aid of the 
courts when invoked, even remotely, in their behalf. 


1 See Starr v. Gardner, 6 U. C. Q. B. 4 Hunt v. Bell, 1 Bing. 1 (1822). 
615 (1889). 5 March v. Davison, 9 Paige, 581 (1842). 
2 Bryant v. Loxton, 11 Moore, 344. 6 Manning v. Clement, 7 Bing. 362. ; 
3 Dobson v. Thornistone, 8 Mod. 112 7 Collins v. Carneigie, 1 A. & E. 696 
(1686). (1884). 
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ILLUSTRATIONS. 


(e) I. H. said of C.: “ He is a runnagate rogue, and worse than a rogue.” 
H. alleged that he used the art of buying and selling, and gained great profit 
thereby. The words were adjudged not actionable, for ‘‘ the plaintiff does not 
show what was the trade he used. It might be a tinker or a pedler, who travel 
up and down the country, and are rogues by the statute of Elizabeth.” ' IT. M. 
was a stock-jobber, and L. said of him: “ M.is a lame duck.” Lord Eldon 
sustained a demurrer to the declaration, because it did not show to which of the 
two species of stock-jobbers M. belonged, — that prohibited by the statutes or that 
allowed by law.? III. F. was the manager of an Italian opera company which 
gave performances at the Astor Opera House in New York during the season of 
1858. He sued B., the proprietor of the New York Herald, for a criticism on 
the performances which amounted to a libel. It was held not necessary that F. 
should aver and prove that he was duly licensed to give operatic representations 
as required by statute.® 


This is but a branch of the more general axiom that fraud or 
crime will not be presumed in the absence of any facts or cir- 
cumstances to support such a presumption. Cases I. and II. are 
irreconcilable with this principle, and are overruled by the later 
American adjudications of which case III. is an example. 


Rute III. — Though a party engaged in an illegal occupation 
cannot maintain any action for slanderous words directed against 
him in that occupation, yet if the words concern him as an indi- 
vidual, or in another and legal occupation, an action will lie. 


ILLUSTRATIONS. 


I. Y. was appointed by the members of a revolutionary government in Chili 
to negotiate a loan for it. C. charged him with saddling the government of 
Chili with a large debt for his own benefit. An action by Y. against C. was 
sustained. JI. A. was the owner of race-horses which he ran on the turf. He 
had entered a horse for the Derby stakes, but before the race, on account of his 


1 Cochaine v. Hopkins, 2 Lev. 214 
(1677). 

2 Morris vy. Langdale, 2 Bos. & Pul. 287 
(1800). 

8 Fry v. Bennett, 28 N. Y. 324. 

*“T have no hesitation,” said Best, 
C. J., “in acceding to the proposition 
that the transaction was illegal. No for- 
eigner has a right to act as this plaintiff 
has acted without the permission of our 
government, because such a transaction 
might have involved us in a war with 
Spain. ... If that which is charged as 


being a libel had consisted merely of ob- 
servations as to the extreme absurdity 
and illegality of such transactions, though 
such observations had been couched in 
the strongest terms, yet if they were 
expressed honestly, I should have no 
hesitation in saying that the action could 
not be maintained; but it goes beyond 
that, and imputes to the plaintiff the 
commission of a moral fraud; and for 
such an imputation I am of opinion that 
he is entitled to recover.” Yrisani v. Clem- 
ent, 2 C. & P. 228 (1828). 
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lameness, he was withdrawn. B. charged A. with entering the horse, and after- 
wards withdrawing him for the purpose of getting an unfair advantage over par- 
ties with whom he had heavy wagers on the result of the race. Held, that A. 
could recover.? III. C. was a merchant, and having entered a cargo of rum at 
the custom-house, delivered it to the storekeeper the next day for warehousing ; 
paid the duties on it the following day, taking it on an order two days later. By 
mistake, a wrong receipt was given to him, which, on his subsequently apply- 
ing to withdraw the goods, called for double duties. He thereupon presented 
the true facts to the storekeeper, who corrected the receipt, when he paid the 
ordinary duties on the goods, and was given a permit to withdraw them. This 
was subsequently revoked by the collector, and C. paid double dues under pro- 
test. G., referring to the transaction, charged that C. had fraudulently induced 
the storekeeper to alter the receipt, and that he was devoid of commercial 
honor. Held, that an action would lie.? 


Rute IV.— The complainant must have carried on the occupa- 
tion concerning which the slanderous words were spoken (a) at the 
time they were spoken ; but (b) a person once shown to have followed 
a certain calling is presumed to continue therein until the contrary 
is shown, (c) provided it be a trade or calling within the meaning’ 
of Rule I. 


ILLUSTRATIONS. 


(a) I. A. had been treasurer of a Masonic lodge. H. said of him, that he 
had robbed the lodge ; but at the time of the slander the lodge had ceased to 


1 “The objection to his right of suing 
from being engaged in horse-racing,” said 
Lord Denman, C.J., “ appears on the 
record; but in truth it is wholly ground- 
less. For even if running a race without 
fraud were altogether prohibited by the 
law, still the party infringing its provi- 
sions would not thereby be deprived of 
all protection to his character in other 
matters connected with the transaction ; 
but, moreover, the fact of engaging in 
a horse-race is not in itself an illegal 
act.” Greville v. Chapman, 1 D. & M. 558 
(1844). 

2 “Tf the conduct of the plaintiff,” said 
Bigelow, C. J., “in connection with the 
transaction to which the publication re- 
lates was open to comment and criticism, 
for the reason that he participated in acts 
’ which were contrary to law, and in con- 
sequence thereof no action can be main- 
tained for a libellous publication which 
relates solely to the plaintiff's connection 
with such unlawful acts ; nevertheless, 
there is a limit beyond which such im- 


munity from liability for defamatory 
words cannot be carried. Unless the mat- 
ters set forth in a declaration are of a na- 
ture which indicates that the plaintiff's. 
acts and conduct in connection therewith 
necessarily involved moral turpitude, or 
might fairly be held to affect his general 
character in any particular, a publication 
which held a party up to contempt and’ 
reproach as wanting in integrity, or as 
otherwise culpable in his general con- 
duct or character, would be actionable, 
although it might also relate to the plain- 
tiffs participation in an illegal transaction. 
A person does not necessarily forfeit all 
legal claim to protection against defama- 
tory matter affecting his character, be- 
cause he has been guilty of a single 
illegal act. Now, although the plaintiff 
acting on certain facts, and in conformity 
to what he supposed to be the law and 
usage in similar cases, may have com- 
mitted a violation of law, or participated 
in the illegal act of another, it by no 
means follows that his general character 
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exist. Held, not actionable.1 II. W. and J. were partners in a mercantile busi- 


ness. 


In August, 1867, they sold out to O., intending thereafter to go into busi- 


ness again, but did not do so. In January, 1868, O. said of them: ‘ They have 
sold out; they are not worth fifty cents on the dollar.” Held, not action- 
able.? III. H. was a copartner in trade of C. After the partnership had come 
to an end, and H. had gone out of business, B. said of him: “‘ He has got 
money out of C.” Held, not actionable.® 

(>) I. T. was a linen-draper, and M. said of him: ‘‘ You are bankrupt, and 


not worth a groat.” 


T. alleged in his declaration that he had exercised the art 


of a linen-draper in the city for five years past. Held, sufficient.‘ II. M. was 


for commercial integrity and fair dealing 
was thereby forfeited, or so far affected, 
that he could not maintain an action for 
a publication which held him up to the 
public as wanting in the qualities and 
characteristics of a merchant of integrity 
and honor. Such, we think, was the fair 
import of a portion of the written words 
which are set forth in the declaration. 
For the publication of these, this action 
can be maintained, although it may be 
also true that it appears from the decla- 
ration that the publication referred to the 
plaintiff’s conduct in a transaction which 
was unlawful.” Chenery v. Goodrich, 98 
Mass, 224 (1867). 

1 Allen v. Hillman, 12 Pick. 100 (1831). 

2 Windsor v. Oliver, 41 Ga. 588 (1871). 
There must therefore be an allegation 
that the plaintiff was, at the time of the 
slander, exercising such calling: Dicken 
v. Shepherd, 399 (1864); or something 
from which this presumption will arise. 
See post. 

The old case of Gardyner v. Hopwood, 
Yelv. 159 (1596), is cited by Mr. Town- 
shend to sustain the proposition that a per- 
son who has once been a merchant, and 
goes out of business, still remains a mer- 
chant ; and as he may at any time resume 
his business at his pleasure, to slander him 
in that business, even during that inte- 
rim, is actionable per se. Townshend 
on Slander and Libel, 291. But this 
plainly conflicts with all the cases under 
this rule, and is not the law. See espe- 
cially Harris v. Burley, 8 N. H. 216 (1836). 

“Tn this case,” said Richardson, 
C.J., ‘the words laid in the declaration 
are not actionable in themselves, unless 
the plaintiff was a trader at the time of 
speaking the words. In order to main- 
tain the action, then it was necessary to 
prove that the plaintiff was a trader. 


And the question is, whether it was suffi- 
cient to prove that trading had been the 
business of the plaintiff previously, al- 
though he was not actually in trade at 
the time. In the case of Walden v. Mitch- 
ell, 2 Ventris, 265, the Chief Justice said 
that where a man had been in an office of 
trust, to say that he had behaved himself 
corruptly in it, as it imported great scan- 
dal, so it might prevent his coming into 
that or the like office again, and there- 
fore was actionable. But this is denied 
to be law by Lord Chief Justice De Grey 
in Onslow v. Horne, Wils. 188, who says 
that he knows of no case, wherever an 
action for words was grounded upon 
eventual damages, which may possibly 
happen to a manin a future situation. ... 
And from the very nature of the case, 
what possible damage could the words 
laid in this action do the plaintiff as a 
trader, when at the time they were 
spoken he was not in trade? The rea- 
son why words imputing fraud in his 
dealings to a trader are actionable in 
themselves is because, from the nature 
of the case, the imputation must have a 
tendency to affect his business as atrader. 
But here the plaintiff had no business as 
a trader to be affected.” Harris v. Bur- 
ley, 8 N. H. 216 (1836). 

4 “The second error on which they 
insisted was that the declaration is not 
good, because it is not laid precisely that 
at the time of speaking the words the 
plaintiff was a linen-draper, but only for 
the space of five years past. To which 
Yelverton answered, that there is a differ- 
ence between slanders of one in respect 
of an office and in respect of a trade or 
profession. For if a man says of a justice 
of the peace that he is a briber, &c., he 
must show, in an action for these words, 
expressly in his declaration, that he was 


THE SLANDER OF A PERSON IN HIS CALLING. 581 
an attorney. S. said of him: “ He took corruptly five marks of B. T., being 
against his own client, for putting off and delaying an assize against him ; ” and 
after a verdict “ exception was taken against the declaration, for that the plain- 
tiff did not expressly allege that at the time of speaking the words he was an 
attorney, but laid it that he had been an attorney. The court held that the 
words would bear action.”? III. C. alleged that he had used “ per magnum 
tempus” the trade of buying and selling cattle, and that M. said of him: ‘‘ Thou 
art a bankrupt.” But “ because he did not say that he used the trade at the time 
of speaking the words, but per magnum tempus usus fuit, which may be divers 
years before, and the action lies not, unless at the time of speaking the words 
he used the trade of buying and selling of cattle, and, therefore, it was adjudged 
for the defendant.”? IV. J. brought an action for false charges made against 
him in his occupation of an attorney. A statute required that a certificate 
should be annually taken out by every attorney, without which they were un- 
able to recover fees, and rendered themselves liable to a penalty if they attempted 
to practise. J. had not taken out his annual certificate. Held, that this did not 


affect his right to sue for a libel.® 


(c) B. spoke of C. certain words imputing that on a former occasion, 


while the lessee of certain tolls, he had been a defaulter. 


At the time of the 


speaking he was not a lessee of tolls, but was about to again become so. //eld, 


that the action would not lie.* 


Rue V. — The language, to be actionable, must (a) affect him 
in his particular calling ; it is not enough that (b) his general repu- 


tation is affected thereby. 


a justice of the peace at the time of the 
words spoke, because they sound in 
slander of his person in respect of his 
office only, which office continues during 
the king’s pleasure only, being by com- 
mission. But where a man is slandered 
in his profession or trade, there it need 
not precisely be alleged that at the time of 
the words spoken he was a lawyer, phy- 
sician, merchant, or linen-draper ; but it 
is sufficient to show that he is of such a 
trade, and has exercised it for several 
years past, without saying ultimo or jam 
elaps ; for a man shall not be intended to 
alter his trade or profession, but by pre- 
sumption he continues it during his life. 
Quod fuit etiam concessum per curiam. 
Quod nota and the judgment was af- 
firmed.” Tuthil v. Milton, Yelv. 159 (1610); 
Gardyner vy. Hopwood, id. 159 (1596) ; 
Jordan vy. Lyster, Cro. Eliz. 278 (1592). In 
Dotter v. Ford, Cro. Eliz. 794 (1600), the 
question was whether, by alleging that he 
used the trade of a merchant per muttos 
annos jam retroactos, it could be presumed 
that the plaintiff was a merchant at the 


time the words were spoken. “ And the 
court seemed to doubt thereof, because it 
is not precisely alleged; for it may be 
he used that trade for a long time, and 
left it afterwards. Wherefore they would 
advise thereof.” 
1 Smayles v. Smith, Brownl. 1 (1617). 
2 Collis v. Malin, Cro. Car. 282 (1633). 
3 Jones v. Stevens, 11 Price, 235 (1822). 
* Parke, B. “ How does it appear that 
the plaintiff was going to become a renter 
of other tolls. Tuthill v. Milton, Yelv. 159, 
goes on the presumption of the plaintiff’s 
continuing in trade as a linen-draper. A 
profession is a continuing thing, but con- 
tracting to become a lessee of tolls is not 
a profession, and the habit of taking tolls 
is nothing. Nor is a taking of tolls as 
lessee an office.” Alderson, B. “The 
effect of slanderous words spoken of a 
man in his trade is to render him less 
able to carry on that trade; but words 
spoken of a man’s conduct as to a past 
contract do not affect or injure his future 
conduct of another.” Bellamy v. Burch, 
16 M. & W. 590 (1847). 
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ILLUSTRATIONS, 


(a) I. R. was an auctioneer. G. said of him: ‘ You are a deceitful rascal, a 
villain, and a liar. I would not trust you with an auctioneer’s license. You 
robbed a man you called your friend; and not satisfied with £10, you robbed 
him of £20 a fortnight ago.” Held, actionable. II. R. was a laceman. H. 
said of him: “You are a raseal; you are a pitiful, sorry raseal ; you are next 
door to breaking.” eld, actionable.? III. R. was a husbandman, and T. said 
of him: ‘ He owes more money than he is worth ; he is run away, and broke.” 
Held, actionable.2 IV. R. was a banker, and M. said of him: ‘ R. has had his 
checks returned back unpaid.” //eld, actionable.4 V. C. was a carpenter, and 
L. said of him: ‘He is broken and run away, and will never return again.” 
Held, actionable. VI. B. was a tradesman, and W. said: “ He has nothing 
but rotten goods in his shop.” Held, actionable. VII. C. charged an attorney 
who collected claims against the government that he “did a good thing in his 
sober moments in the way of collecting soldiers’ claims against the government 
for a fearful percentage.” Held, actionable.’ 


In case I. the words italicized were clearly a charge of unfitness 
in his occupation. Cases II., III., and IV. illustrate the principle 
that, in occupations in which credit is essential to their prosecu- 
tion, an imputation of insolvency is actionable per se. In case 
V. it was argued on behalf of L. that the words were not action- 


able, because they did not tend to his disparagement; for he 
might be broken, and yet be as good a carpenter as before ; that a 
carpenter builds upon the credit of other men ; and so long as the 
words did not touch him in his skill and knowledge of his profes- 


sion, they could not injure him, Sed per curiam. “ The credit 
which the defendant hath in the world may be a means to support 
his skill; for he may not have an opportunity to show his work- 
manship without those materials for which he is intrusted.”® As 
to the charge in case VI., the injury is obvious, but it is curious 
to note the very different result which the general rule would 


1 Ramsdale vy. Greenacre, 1 F. & F. 61 


not have been different if the slander had 
(1858). 


been verbal. 


2 Read v. Hudson, Ld. Ray. 610 (1701). 

8 Dobson v. Thornistone, 3 Mod. 112 
(1686). 

* Robinson v. Marchant, 7 Q. B. 918 
(1845). 

5 Chapman v. Lamphere, 8 Mod. 155 
(1687), 

§ Burnet v. Wells, 12 Mod. 420 (1700). 

7 Sanderson v. Caldwell, 45 N. Y. 398 
(1871). The case was for a printed libel, 
but the court said that the result would 


8 The cases in which language imput- 
ing to persons in trades or professions, 
where credit is essential to their prosecu- 
tion, a want of credit, responsibility or 
solvency, past or present, are very numer- 
ous. Most of them are collected in the 
third edition of Mr. Townshend’s work. 
Slander and Libel, § 191 and notes. 

Chapman vy. Lamphere, 3 Mod. 155 
(1687). 
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have brought about had the words been simply, “ He has rotten 
goods in his shop.” There are probably few storekeepers who 
have not among their stock some damaged or rotten goods which 
they either do not offer at all, or offer only at a sacrifice; but a 
tradesman whose whole stock was alleged to be rotten, would 
certainly be avoided by the public. The charge in case VII. was 
a direct imputation upon the attorney’s honesty in his calling. 


ILLUSTRATIONS. 


(b) I. A. wasa physician, and C. said of him: “‘ Have you heard that it is out 
who are the parties in the crim. con. affair that has been so long talked about, 
Dr. A.?” Held, not actionable.1 II. D. was an attorney who had become in- 
volved in transactions on the turf, and R. said of him: ‘‘He has defrauded his 
creditors, and has been horsewhipped off the course at Doncaster.” Held, not 
actionable.? III. 8. was a pork-butcher. T. said of him: ‘ You are a bloody 
thief. Who stole Fraser’s pigs? You did, you bloody thief, and I can prove 
it; you poisoned them with mustard and brimstone.” Held, not actionable.* 
IV. B. was a stay-maker, having in his employ a female assistant. C. said of 
him: ‘“‘ The business of a stay-maker does not keep him, but the prostitution 
of the person in the shop ; after it is shut it is as bad as any bawdy-house in the 
town.” Held, not actionable V. L. was clerk of a gas company, and A. said 
of him: ‘ You are a fellow, a disgrace to the town, unfit to hold your situation 
for your conduct with whores.” Held, not actionable.® VI. F. was a dealer 
and speculator in land, and H. said of him: “‘ He cheated me out of a hundred 
acres of land.” Held, not actionable.6 VII. I. was the proprietor of a public- 
house and garden, and M. said of him: ‘He is a dangerous man ; he is a des- 
perate man. I am afraid to go to his house alone. I am afraid of my life.” 
Held, not actionable.?’ VIII. W. was a dancing-mistress for girls. A. said of 
her: “She is as much a man as I am; she got J. S. with child. She is a 
’ hermaphrodite.” Held, not actionable.6 IX. A. was a livery-stable keeper, and 
B. said of him: ‘‘ You are a regular prover under bankruptcy ; you are a regu- 


1 Ayre v. Craven, 2 A. & E. 2 (1834). 


2 Doyley v. Roberts, 3 Bing. N. C. 835 
(1837). ‘* These words,” said Tindal, C. 
J., “ though spoken of an attorney, do not 
touch him in his profession any more than 
they would touch a person in any other 
trade or profession. It is found, indeed, 
that the words have a tendency to injure 
him morally and professionally, and that 
is true ; but it applies equally to all other 
professions, for a person cannot say any- 
thing disparagingly of another that has 
not that tendency.” “When the jury,” 
said Vaughan, J., “found that these words 
were not spoken of the plaintiff in his 


character of attorney, they took the sting 
out of the imputation.” And see Van 
Epps v. Jones, 50 Ga. 238 (1873). 

8 Sibley v. Tomlins, 4 Tyrw. 90 (1833). 

4 Brayne v. Cooper, 5 M. & W. 249 
(1839). 

5 Lumby v. Allday, 1 Cr. & J. 301 
(1831). 

6 Fellowes v. Hunter, 20 U.C. Q. B. 322 
(1861). 

T Ireland v. McGarvish, 1 Sandf. 155 
(1847). 

8 Wetherhead v. Armitage, 2 Lev. 233 
(1679). 
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lar bankrupt-maker.” Held, not actionable! X. F. was a physician, and §. 
said of him: “ He is a twopenny bleeder.” Held, not actionable. XI. P. was 
an attorney, and J. said of him: ‘TI have taken out a summons to tax his bill; 
I shall bring him to book, and have him struck off the roll.” Held, not action- 
able.’ XII. P. was an innkeeper; C. said of him: ‘ You have stolen goods in 
your house, and you know it.” Held, not actionable. XIII. C. was a cooper, 


and K. said of him: ‘‘ He is a very varlet, and a knave.” Held, not action- 
able.® 


As to case I., abstaining from acts of incontinence is no part of 
the profession of a physician, and the committing or not commit- 
ting adultery has nothing to do with the exercise of his profession ; 
the latter is no more his duty than the duty of every other man. 
If his professional skill was great, his practice would hardly suffer 
from such a charge. “ A merchant might be under the necessity 
of frequenting a house in the exercise of his trade; but it would 
not be sufficient, without special damage, to aver that, in doing 
so, he had obtained access to a female living in the house, and had 
been criminally connected with her.”® Had the words in this 
case been shown to have referred to the physician’s taking ad- 
vantage of his professional relation to commit adultery with a fe- 
male patient, the result, under Rule V. would have been different.’ 
In case II., the creditors the attorney was charged with having 
defrauded were those he had made in his transactions on the turf, 
not in his profession of an attorney. If his clients were satisfied 
with his skill and attention to his affairs, it would not follow that 
they would withdraw their business simply because he did not 
pay his gambling debts. If R., instead of saying “ He has de- 


1 Alexander v. Angle, 1 Cr. & J. 148 
(1830); s. c. Angle v. Alexander, 7 Bing. 
123 (1880). “This does not seem to me,” 
said Tindal, C. J., “to fall within that 
class of cases which relates to imputations 
upon a person with reference to his trade. 
To say of a carpenter that he is a bungler 
is actionable, for it imputes to him a want 
of skill; to say of a vendor that his goods 
are rotten, or that he keeps false books, 
which is an imputation of dishonesty in 
his trade, is also actionable; so, likewise, 
it is actionable to impute insolvency in a 
trader, which affects his credit; but the 
words in this case are applicable as well 
to a man not in trade as to a trader, and 
are not, therefore, actionable as referable 
to the plaintiff’s trade.” 


2 Foster vy. Small, 3 Whart. 138 (1837). 
“He is so steady drunk he cannot get 
business any more.” Not actionable. 
Anonymous, 1 Ham. 83. “He gave my 
child too much mercury ;” “ He made up 
the medicines wrong through jealousy, 
because I would not allow him to use his 
own judgment.” Notactionable. Edsall 
v. Russell, 4 M. & G. 1090 (1842). 

8 Phillips v. Jansen, 2 Esp. 624 (1798). 

4 Paterson v. Collins, 11 U. C. Q. B. 68 
(1853). 

5 Coles v. Kettle, Cro. Jac. 204 (1608). 

6 See argument for defendant in Ayre 
vy. Craven, supra. 

7 See Martin v. Strong, 5 A. & E. 535 
(18386). 
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frauded his creditors,”’ had said “He has defrauded his clients,” 
he might have been held. In a case in the time of Charles I., it 
was ruled that a man was not liable for saying of a lawyer: “ Thou 
hast no more wit than a jackanapes.” But he would substitute 
“law” for “ wit” at his peril. In case III. the words did not 
show that S. was any more an improper person to carry on the 
business of a pork-butcher than any other business. No improper 
act in his trade was charged, as would have been had the words 
been, ** You poisoned Fraser’s pigs and sold them,” or “ You sell 
tainted meat.” In case IV. the words were clearly only a general 
imputation on his moral conduct. “ After the shop was shut” 
was the time when his immorality was charged to be practised. 
Most people trouble themselves little about the morality of trades- 
men, provided they are punctual, skilful, and honest in their deal- 
ings: So, in case V., the words spoken of L. did not impute to 
him the want of any qualification which a clerk should have, 
or any misconduct which would make him unfit to discharge 
* faithfully and correctly all the duties of a clerk. In case VI., 
the transaction to which H. referred might have been a private 
dealing between the parties, and the evidence in the case showed 
that it was so. Case VII. presents an excellent illustration of 


the rule that imputations on a man’s morality, temper, or general 
conduct, which would be injurious to him, whatever was his oc- 


cupation, are not actionable. That I. was a dangerous and a 
desperate man might injure him; but it would no more affect his 
business as keeper of a house of entertainment than it would had 
he been a merchant, a baker, or a blacksmith. In case VIIL., it 
was obvious to the court that the scandal was not peculiarly in- 
jurious to her profession. If, to teach dancing to girls, females 
were always required, and none others would be employed, the 
language would have been actionable ; but the court took notice 
of the fact that men were, even more frequently than women. 
engaged in teaching dancing to both sexes.2 The words in 


1 Palmer’s Case, Godb. 441 (1633). edy.” In New York, on the other hand, 


2 In Malone v. Stewart, 15 Ohio, 319 
(1846), the Supreme Court of Ohio held 
that to call any woman a hermaphrodite 
was actionable per se, replying, in answer 
to the objection that such a conclusion 
was in the teeth of all the precedents, “ It 
is sufficient that this court will not permit 
80 gross a wrong to pass without a rem- 


it was held by the Court of Appeals, in 
1870, that to charge a young woman with 
self-pollution was not actionable without 
proof of damage. Anonymous, 39 N. Y. 
221. So faras the grossness of the charge 
was concerned, the cases were nearly 
alike; but the New York court was con- 
tent to apply the law, while the Ohio 
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ease IX. would not necessarily affect the plaintiff in his par- 
ticular business. The words in case X. were words of mere 
contempt, implying, not professional ignorance, but a want of 
professional dignity, manifested by a petty attention to small and 
simple cases. In case XI., Lord Kenyon remarked that, if the 
words had been, “ He deserves to be struck off the roll,” they 
would have been actionable. As it was, they were spoken only 
with reference to an overcharge in a single bill, — something not 
likely to seriously injure the reputation of a professional man. 
In case XII. it was no more discreditable to the innkeeper than 
to any other person to have stolen goods in his house and to know 
it. On the same principle rests case XIII. 


Rute VI.— Where the words have such a relation to the party's 
occupation that they directly tend to injure him in respect to it, they 
are actionable, (a) although not applied by the speaker to that occu- 
pation ; but when they convey only a general imputation upon his 
character, equally injurious to any one, (b) they are not actionable 
unless such application be made. 


ILLUSTRATIONS. 


(a) I. A. was a brewer. B. said of him: “ He is a sorry, pitiful fellow, and 
a rogue ; he compounded his debts at five shillings in the pound.” It was not 
shown that the words were spoken of him in his business. Held, actionable. 
IL. J. was a brewer, and L. said: “I will bet £5 to £1 that J. was in a spong- 
ing-house for debt within the last fortnight, and I can produce the man who 
locked him up; the man told me so himself.” Admitting that the words were 
spoken of him in his private character, they were held actionable.? III. D. was 
a merchant, and R. said of him: ‘‘ He was broke.” The declaration charged 
that the words were spoken of and concerning him, without adding ‘as a mer- 
chant.” Held, sufficient.* IV. F. had been employed as clerk by the firm of 
B. & M. On leaving them, he was employed by C. Subsequently B. said to 
C. that F. had become such a notorious liar that he could place no confidence in 
him; that he had strong cause to doubt his honesty. Held, actionable.‘ 


As to cases I., II., and III., it is obvious that insolvency is 
necessarily connected with trade. If a man cannot pay his 
private debts, he cannot pay his mercantile debts. The damage 


court, in an excess of chivalric indigna- to him, and therefore that they were ac- 
tion, was determined to vindicate the fair tionable.” Stanton v. Smith, 2 Ld. Ray. 
sufferer at any cost. 1480 (1773). 

1 Per curiam. “But we were all of 2 Jones v. Littler, 7 M. & W. 428 (1841). 
opinion that such words, spoken of a 8 Davis y. Ruff, Cheves, 17 (1839). 
tradesman, must greatly lessen the credit 4 Fowles v. Bowen, 30 N. Y. 20 (1864). 
of a tradesman, and be very prejudicial 
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is the same in either case, for if a merchant be incapable of pay- 
ing all his debts, whether in or out of the trade, his mercantile 
credit, which depends on his general solvency, must be injured. 
And so of case IV. The words addressed to an employer, in 
regard to his clerk, could properly be understood as relating to 
him in the capacity of clerk alone. ‘The idea,” as said in the 
.. opinion, “ that a man may speak to a merchant about the dishon- 
esty of one employed by him, and be able to separate the charge 
of dishonesty from his acts as clerk, and place them upon the in- 
dividual only in his private relations, is delusive.” 


ILLUSTRATION. 


(b) J. was a superintendent of police. B. said of him: ‘ He has been guilty 
of conduct unfit for publication,” but not that it was in the course of his office. 
Held, not actionable. 


Rue VII.— it is actionable to impute (a) ignorance where 
learning and skill are requisite, or (6) dishonesty where integrity is 
indispensable, or (c) immorality where morality is absolutely re- 


quired, or (d) the absence of any other qualifications which are- 
necessary to the prosecution of a particular profession or calling. 


ILLUSTRATIONS. 


(a) I. T. was an apothecary, and A. said of him: “It is a world of blood he 
has to answer for in this town ; through his ignorance he did kill a woman and 
two children at S. ; he has killed his patients with physic.” Held, actionable.? 
II. C. was a physician, and H. said of him: ‘“ Thou art a drunken fool, and an 
ass ; thou wert never a scholar, and art not worthy to speak to a scholar, and that 
I will prove and justify.” Held, actionable.* III. B. was a midwife. W. said 
of her: “ She is an ignorant woman, and of small practice, and very unfortunate 
in her way. There are few that she goes to but lie desperately ill, or die under: 
her hands.” Held, actionable.* IV. S. was a surgeon, and D. said of him: 
“T wonder you had him to attend you. Do you know him? There have been 
many inquests had upon persons who have died because he attended them.” 
Held, actionable.6 VY. J. was a physician, and R. said of him: ‘ He killed the 
child by giving it too much calomel.” Held, actionable. VI. D. was an at- 
torney. B. said of him: “ What! does he pretend to be a lawyer? He is no 
more a lawyer than the devil.” Held, actionable.’’ VII. P. was a barrister, 


_ 1 James v. Brook, 9 Q. B. 7 (1846). 4 Wharton v. Brook, 1 Vent. 21 (1669). 
2 Tutty v. Alewin, 11 Mod. 221 (1710). 5 Southee v. Denny, 1 Ex. 196 (1847). 
8 Cawdry v. Highley, Cro. Car. 212 6 Johnson v. Robertson, 8 Port. 486 
(1638); 8. c. sub nom. Cawdry & Telley’s (1839). 
Case, Godb. 441. 7 Day v. Buller, 3 Wils. 59 (1770). 
VOL. 11.—N. 8. 
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and J. said of him: “ He is a dunce, and will get little by the law.” Held, ac- 
tionable.!’ VIII. A. was a schoolmaster, and B. said of him: “ Put not your 
son to him; for he will come away as very a dunce as he went.” Held, action- 
able.? IX. R. said of F., who was a mason: “ He is no mechanic; he cannot 
make a good wall, or do a good job of plastering; he is no workman; he is a 
botch.” Held, actionable.® 


Cases I., III., and V. impute professional incapacity to a most 
alarming degree. Of case II. it was said by Chief Justice Gib- 
son, of Pennsylvania, in 1837, that rules that are the growth of a 
country in which collegiate testimonials are the only passports to 
professional fame are unsuitable to the habits of a people among 
whom professional instruction in colleges and universities was 
not originally attainable; and the learned judge was not disposed 
to follow it as a precedent suitable to the place and time in which 
he spoke. The words in case IV. obviously imported that S. was 
so deficient in skill and care —skill and care being certainly re- 
quired of a surgeon —as that he had either caused the death of 
his patients, or that coroner’s inquests had been held in which the 
inquiry had been whether he had not been the cause of the death 
of many persons. In case VI. the imputation of a lack of qualifi- 
cation for his profession seems sufficiently clear. As quaintly said 
in the opinion of the court: ‘* To say of an attorney he is no lawyer 
is a great reflection upon him, and means that he does not under- 
stand his business; besides, an attorney must have a competent 
knowledge of the law, or he cannot draw a common writ or declara- 
tion. And, per Yates, Justice, the words are as great a slander upon 
the plaintiff, and as injurious to him, as any words possibly can be.” 
It was argued, in case VII., that “dunce ”’ was commonly spoken 
of one who was dull and heavy of wit; that one so described 
might not be as quick and ready as others, yet might have a more 
deliberate and solid judgment; but all the court thought that a 
« dunce ” was a person of dull capacity and apprehension, not fit 
to be a lawyer. Case VIII. is clear, and case IX. shows that the 
Jaw recognizes no distinction between a learned profession and a 
mechanical trade in which skill is required, except in the nature 
of the words necessary to render the slander actionable. 


1 Peard v. Jones, Cro. Car. 882 (1635). 8 Fitegerald v. Redfield, 11 Barb. 484 
2 Watson v. Vanderlash, Het. 67 (1609). (1868). 
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ILLUSTRATIONS. 


(») I. G. was a butcher. L. said of him: ‘“ He uses false weights.” Held, 
actionable.1 II. B. was a merchant, and R. said of him: “He keeps false 
books, and I ean prove it.” Held, actionable. III. T. was a corn-vendor. 
J. said of him: “ You are a rogue and a swindling rascal; you delivered me 
100 bushels of oats worse by 6d. a bushel than I bargained for.” Held, action- 
able.® IV. F. was R.’s gamekeeper. N. said of him: ‘It is no wonder that 
we did not find any foxes in R.’s wood, because F. trapped them.” Held, ac- 
tionable.4 V. R. was an attorney. C. said of him: “He isa cheat.” Held, 
actionable.5 WI. C. was an attorney. D. said of him: “C. is a man not to be 
trusted in his business of an attorney. He will take fees on both sides.” 
Held, actionable.® VII. G. was an attorney, and §. said of him: “ He discloses 
his clients’ secrets.” Held, actionable.” 


Honesty, to this extent at least, is expected of a dealer, that 
he will not use false weights ; of a merchant, that he will not keep 
false books ; of a dealer in grain, that he will not deliver short 
quantities or inferior goods (cases I., II., and III.). It would 
certainly be dishonesty in a gamekeeper to trap the foxes which 


he was employed to preserve (case IV.); and for an attorney to 
cheat his clients (case V.), or to take fees on both sides (case VI.), 
or to betray their secrets (case VII.), would be conduct grossly 
reprehensible and scandalous. The principle and the extent of 
this part of the rule are plain. 


ILLUSTRATIONS. 


(c) I. C. was a minister of the gospel. B. said of him, among other things: 
“Old C. stayed at our house last night, and was pretty devilish drunk.” In the 
declaration there was no colloquium referring the words to C. in his ministerial 
character. Held, sufficient.* II. S., a minister of the gospel, was charged by 
G. with the crime of incest. Held, actionable.® 


1 Griffiths v. Lewis, 15 L. J. Q. B. 
249 (1846). 

2 Backus v. Richardson, 5 Johns. 477 
(1809). 

8 Thomas v. Jackson, 3 Bing. 104 (1825). 

* Foulger v. Newcomb, L. R. 2 Ex. 327 
(1867). 

5 Rush v. Cavanaugh, 2 Barr (Pa.), 187 
(1845). 

8 Chipman v. Cook, 2 Tyler, 456 (1803). 

1 Garr v. Selden, 6 Barb. 416 (1848). 

8 Chaddock vy. Briggs, 18 Mass. 248 


(1816); McMillan v. Bush, 1 Binney, 178 
(1806). 

§ Starr v. Gardiner, 6 U.C. Q. B. 0. 8. 
512 (1839). In England an action will 
not lie for a verbal imputation of incon- 
tinence unless the plaint :f ‘s beneficed, or 
holds a clerical office of © ofit. Gallway 
v. Marshall, 9 Ex. 294 (1253). This doe- 
trine is not, however, applicable to this 
country, where no such distinction has 
been drawn. 
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With regard to case I., it is sufficient to remember that min- 
isters of the gospel, being teachers and exemplars of moral and 
Christian duty, a pure and unspotted moral character is absolutely 
necessary to their usefulness, A merchant or a doctor or a law- 
yer might, by a reputation for drunkenness, lose a portion of his 
trade or his practice. This, however, would generally depend 
upon the extent to which his excesses interfered with the dis- 
charge of his duties ; and a merchant who was always to be found 
in his store during business hours, or a lawyer whose indulgences 
were never known to prevent his properly managing his cases, 
would probably suffer little in his calling by being charged with 
employing his leisure in dissipation. But with a minister of the 
gospel it is different. His whole life, and not the hours he is en- 
gaged in the pulpit, is watched and closely scrutinized. As said 
in Chaddock v. Briggs: ** He is separated from the world by his 
public ordination, and carries with him constantly, whether in or 
out of the pulpit, superior obligations to exhibit, in his whole de- 
portment, the purity of that religion which he professes to teach. 
He is as much in office when retired to the bosom of his family 
as when employed in public duties, and his example, in the prac- 
tice of all the moral virtues, and particularly of temperance, is 
not the least of the duties incurred by his profession.’ Case II. 
is even stronger. As said in the opinion: “ In this country, or 
in any Christian country, no congregation would abide under his 
ministry for a day after he had been, in fact, detected in a crime 
of that peculiar nature; he could not show his face in society, 
but would be as certainly and effectually excluded, more espe- 
cially from an office which required him to inculcate religion and 
morality,as if he had committed an unnatural crime ; and much 
more certainly than if he had committed many other offences 
which the law makes felony.” Therefore, we conclude that, 
though a charge of immorality not amounting to an indicta- 
ble crime is not actionable in the case of men generally, see 
Rule V., (0), yet it is in the case of clergymen, and for the rea- 
sons above stated. 


ILLUSTRATIONS. 


(d) I. 8. was a physician, and D. said of him: “ He is a bad character. 
None of the medical men here will meet him.” Held, actionable.1 I. W. was 


1 Southee v. Denny, 1 Ex. 196 (1847). 
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a school-mistress, and R. said of her: ‘She is a nasty, dirty slut.” Held, 
actionable! III. A. was captain of a vessel. B. said of him that he was 
drunk while in command of it at sea. Held, actionable.2, IV. S. was the chief 
engineer of a fire departmeut, and H. charged him with being drunk at a fire. 
Held, actionable. 

Case I. A surgeon must frequently require the assistance 
and advice of his professional brethren, and to impute to him 
that on account of his character he is not able to obtain this, for 
his patients, however necessary it may be, is to charge him with 
lacking a very important qualification for the discharge of his 
duties. The decision in case II. is sustainable only on the 
ground that it is particularly required of a woman engaged in 
instructing youth that she shall not be what there she was 
charged with. As to case III., it is obvious that sobriety is im- 
peratively demanded of a captain while in command of his ves- 
sel; and the result in case [V. depended on the same reasons. 


Rute VIII. — The language, to be actionable, must refer to some 
act or transaction which is a part of or incident to the person's 


occupation. 
ILLUSTRATIONS. 


I. A. was a merchant. B. said of him: ‘“ He keeps false books.” Held, 
actionable. II. C. was a blacksmith. N. said of him: ‘He keeps false 
books, and I can prove it.” Held, actionable.6 III. R. was a farmer. E. said 
of him: ‘ He keeps false books.” Held, not actionable.® 


. As to case I, it requires no argument to show that a merchant 
must keep books, and that to say of him that he keeps false 
books must necessarily injure him in the estimation of the public 
with which he deals. So, as said in case II., the keeping of a 
book of accounts is incident to the business of a blacksmith, and 
necessary in this country, where credit is usually given as well by 
the mechanic as by the merchant and professional man. But 
ease III. presents a different calling, with different modes of 
dealing. A merchant sells to the public generally ; a blacksmith 
works for the public generally. But a farmer sells his produce 


. Runyon, Wright, 651 * Backus v. Richardson, 5 Johns. 476. 
(1834). 5 Burtch vy. Nickerson, 7 Johns. 216 
2 Irwin v. Brandwood, 2 H. & C. 961 (1819). 
(1864). § Rathbun v. English, 6 Wend. 407 
v. Hubackek, 86 Wis. 515 (1831). 
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in large quantities ; he carries it abroad to market ; and he de- 
livers it for cash, and not on credit. Books of account are not 
necessarily incident to his business. 

Other illustrations of this rule readily occur. Thus, to say of 
a painter that he is a poor hand at making a coat, or of a tailor 
that he never made a boot that fitted, or of a lawyer that he is 
an execrable musician, would obviously in each case afford no 
ground of action.! 


Ruty IX. — As the charge must be of something that affects 
generally the character of the party in his occupation, words imput- 
ing want of skill or ignorance in a particular transaction are not 
actionable per se ; but aliter if that act is of so grave a nature as to 
necessarily injure his general reputation in that gecupation. 


ILLUSTRATIONS. 


I. P. was a physician, and M., another physician, said of him: ‘“ P. hath 
killed Mr. A. with physic, which physic was a pill, and the vomit was found in 
his mouth; and Dr. B. and Dr. C. were there, and found it so, and it is true.” 
Held, not actionable? II. F. was an attorney. B. said of him: ‘‘ F. knows 
nothing about the suit.” Held, not actionable.® III. C. was a physician who 
had treated a female patient. one S. M. said of him: ‘If Dr. C. had continued 
to treat her, she would have been in her grave before this time; his treatment 
of her was raseally.” Held, not actionable.4 IV. 8. was a physician, and U. 
said of him, in reference to the case of a woman whom he had attended at her 
confinement, when she was delivered of twins, both she and the offspring dying 
shortly afterwards: ‘‘ He has killed three, and ought to be hung, — damn him. 
They all died through his mismanagement. I have understood he left the after- 
birth, anda man that would do that ought to be hung.” Subsequently one Mrs. 
H. having employed S., U. said to her: ‘ He was the means of your sickness, 
by cutting an artery in your head. Damn him, you ought not to pay him a 
ceut. If Mr. H. had took him up for it, it would have cost him four hundred 
dollars. It ought to be put in the newspaper.” Held, actionable. V. S. was 
a physician, and H. said of him: “ Dr. 8. killed my children: he gave them tea- 
spoonful doses of calomel, and they died. Dr. 8. gave them teaspoonful doses 
of calomel, and it killed them. They did not live long after they took it: they 
died right off, the same day.” Held, actionable.® 


Case I. was decided in Queen Elizabeth’s time. Coke for the 
defendant argued that the action would not lie because a physi- 
cian might involuntarily kill a patient, not knowing the disease, 

1 Sol. Jour., Nov., 1880. 4 Camp v. Martin, 23 Conn. 86 (1854). 


2 Poev. Dr. Mendford, Cro. Eliz. (1598). 5 Sumner v. Utley, 7 Conn. 257 (1828). 
8 Foot y. Brown, 8 Johns. 66 (1811). 6 Secor v. Harris, 18 Barb. 425 (1854). 
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and yet no discredit would attach to him. And all the judges 
agreed that the action lay not; “for it cannot be any discredit 
to a physician to say that he killed one with physic: it is a usual 
and common expression, and it may be without any default in 
him; for they may mistake the diseases in their own bodies, 
much more in others, and apply wrong medicines which may be 
the cause of the putient’s death, and yet no discredit unto them,” 
following Coke’s argument. Case II. arose in New York in 
1811; and Poe v. Dr. Mendford (case I.) was approved, the 
court saying: “ There is not an instance in the books which we 
have met with of a suit sustained for words charging a profes- 
sional man with ignorance in a particular case. To carry the 
right of action so far would be unnecessary for the protection of 
any profession, and would be an unreasonable check upon the 
freedom of discussion. There is no physician, however eminent, 
who is not liable to mistake the symptoms of a particular disease, 
nor any attorney who may not misunderstand the complicated 
nature and legal consequences of a particular litigation.” The 
charge in case III. implied nothing more than unskilfulness or 
ignorance in the treatment of one case, and could hardly affect 
the physician’s reputation as to his general competency to prac- 
tise his profession. 

Cases IV. and V. illustrate the latter part of the rule. The opin- 
ion of the Chief Justice in Swmner v. Utley (case IV.) is able and 
exhaustive, and so far as it relates to the rule we are consider- 
ing cannot be abridged without losing some part at least of the 
argument. “I readily admit,” said Hosmer, C. J., “ that false- 
hood may be spoken of a physician’s practice in a particular case, 
ascribing to him only such a want of information and good man- 
agement as is compatible with great general knowledge and skill 
in his profession ; and that when such a case arises, unless some 
special damage exists, his character will be considered as unhurt, 
and no damages will be presumed. But, on the other hand, it is 
indisputably clear that a calumnious report concerning a physi- 
cian in a particular case may imply gross ignorance and unskilful- 
ness and do him irreparable damage. A physician may mistake 
the symptoms of a patient; or may misjudge as to the nature of 
his disease, and even as to the powers of a medicine ; and yet his 
error may be of that pardonable kind that will do him no essen- 
tial prejudice, because it is rather a proof of human imperfection 


i 
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than of culpable ignorance or unskilfulness. On the contrary, a 
single act or omission of his may evince gross ignorance, and such 
a deficiency of skill as will not fail to injure his reputation and 
deprive him of general confidence. If he were called on to 
administer to one manifestly intoxicated, and treat his disease as 
if it were an apoplexy, no person of good sense after knowledge 
of this would employ him in his profession. These remarks 
have a more striking application to the business of a surgeon 
or man-midwife. While a physician exercises a profession often 
beset with great difficulties, the employment of a man-midwife 
and surgeon, for the most part, is merely mechanical. If a sur- 
geon were requested to take blood from a person, and should 
proceed to this operation by opening an artery instead of a vein, 
by reason of which he should bleed to death; or if he should 
amputate a limb without having applied a tourniquet or some 
other compression of the main arteries, and the person practised 
on should die in his hands from loss of blood, — who would after- 
ward employ him? So if a man-midwife should deliver a woman 
and leave the afterbirth, whatever may have been the ancient 
practice, would it not in the present state of the art exhibit such 
powerful proof of ignorance and want of skill as greatly to injure 
his general character? On this subject I cannot doubt, and 
should not be surprised at the harsh declaration of the defendant, 
if applied to such a one, that ‘he ought to be hung.’ If a sur- 
geon should be such an arrant bungler in his profession as not to 
know an artery in the head from a vein, and should puncture the 
former instead of the latter, would not his reputation as a man 
of knowledge and skill receive essential damage? Undoubtedly, 
in all the cases put the stigma of gross ignorance and unskilful- 
ness would justly be applied to him; and his character would 
sink under the reproach. As a general principle, it can never be 
admitted that the practice of a physician or surgeon in a particu- 
lar case may be calumniated with impunity, unless special dam- 
age is shown. By confining the slander to particulars, a man 
may thus be ruined in detail. A calumniator might follow the 
track of the defendant, and begin by falsely ascribing to a physi- 
cian the killing of three persons by mismanagement; and then 
the mistaking of an artery for a vein; and thus might proceed to 
misrepresent every single case of his practice until his reputation 
would be blasted beyond remedy. Instead of murdering charac- 
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ter by one stroke, the victim would be cut successively in pieces ; 
and the only difference would consist in the manner of effecting 
the same result. The redress proposed on the proof of special 
damage is inadequate to the case. Much time may elapse before 
the fact of damage admits of any evidence; and then the proof 
will always fall short of the mischief. In the mean time the 
reputation of the calumniated person languishes and dies. .. . 
I think that prejudice to the plaintiff in his profession, as the 
natural and probable consequence of the words, must inevitably 
result. That the defendant intended to impute to the plaintiff, 
by the words spoken, the most monstrous and culpable igno- 
rance and mismanagement, it is impossible for me to doubt. 
Surely he would not have execrated him, and declared that he 
ought to die an ignominious death, and that his practice ought 
to be published in a newspaper, if he meant nothing more than 
what the defendant would have the court suppose; that is, to 
impute to the plaintiff the common imperfections of humanity. 
On the contrary, every person of sense or reflection who should 
believe the imputations cast upon him would consider him as a 
man of ignorance and unskilfulness and unworthy of confidence. 
And this impression would be deepened by the expression that 
the plaintiff was liable to heavy damages; for it has often been 
decided that nothing short of gross ignorance and want of skill 
will authorize a suit against a practising physician.| What 
woman would trust herself in such hands, with full information 
that three persons had perished under his culpable mismanage- 
ment? Or what person would employ as a surgeon the man 
who ought to be hung for cutting an artery? I would frown on 
every action of slander brought to gratify a petulant and quarrel- 
some disposition ; but, when the reputation of a skilful man is 
assailed by wanton calumny, I shall ever be disposed to go the 
full length of principle to afford him adequate redress.” Peters 
and Lauman, JJ., concurred in the judgment of the Chief Jus- 
tice. Daggett, J., dissented, being of opinion that the words did 
not impute to the physician ignorance or malpractice in his pro- 
fession generally. “I cannot,” said he, “so understand them. 
They are employed only about his treatment of a pregnant 
woman and her twin children, — one dead at the birth, and the 
other dying with its mother soon after its birth. As this idea 


1 Slater v. Baker, 2 Wils. 859; Lean v. Prentice, 8 East, 342. 
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seems to be embraced by my brethren and to influence their 
opinions, I have looked with attention into that part of the 
declaration brought into view by this motion ; and it strikes me 
as entirely silent, except as to the plaintiff's management in the 
case stated, and not to impute any ignorance except in the man- 
agement of this particular case.” 

Secor v. Harris (case IV.), while no doubt correctly applying 
the rule laid down in the former case, that where a physician is 
charged with gross ignorance and a total want of skill in his pro- 
fession, in a single instance, the words are actionable per se, to 
the facts there established, is remarkable for the evident misap- 
prehension entertained by the judge who delivered the opinion 
of the court concerning the scope of the ruling in Swmner vy. 
Utley (case III.). Mason, J., evidently entertained the idea 
that both Poe v. Dr. Mendford and Foot v. Brown had been over- 
ruled in that case, together with the general principle which 
they established! But in Poe v. Dr. Mendford and Foot vy. 
Brown it was decided that the language in each case respectively 
imputed simply a want of skill in a particular transaction. ‘The 


question in Sumner v. Utley was whether the words charged the 
physician with mere ignorance in a particular case, or with a 


want of general professional knowledge and skill. On this, as 
we have seen, the judges differed; but they did not differ as to 
the principles of the law of slander. The Chief Justice and the 
majority of the court thought that the words did impute to the 
plaintiff general incompetence in his profession ; the dissenting 
judge, that they did not. It was the application of a legal rule, 
and not its existence or propriety, that was determined in Sum- 
ner v. Utley. 

In Van Epps v. Jones? it was said by McCay, J.: “Can it be 
contended that it is actionable to say of a lawyer that he will not 
pay his debts, much less a particular debt?” Iam not sure it 


1 Notwithstanding this, we find this 
judge saying, in the course of his judg- 
ment: “I do not go the length to say 
that falsehood may not be spoken of a 
physician’s practice, in a particular case, 
without subjecting the party to this ac- 
tion. A physician may mistake the 
symptoms of a patient, or may misjudge 
as to the nature of his disease, and even as 
to the powers of medicine, and yet his 


error may be of that pardonable kind that 
will do him no essential prejudice, be- 
cause it is rather a proof of human im- 
perfection than of culpable ignorance or 
unskilfulness; and where charges are 
made against a physician that fall within 
this class of cases, they are not actionable, 
without proof of special damages.” Ma- 
son, J., in Secor v. Harris, supra. 
2 60 Ga. 288 (1873). 
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would be actionable to say of a lawyer, falsely, that he would 
not pay some particular money collected by him as a lawyer, or 
that it would be actionable to say of a blacksmith, untruly, tlrat 
he had lamed a certain horse in shoeing him.” 

Words imputing a want of integrity, whether used in reference 
to a man’s general conduct or to his behavior in a particular case, 
are equally actionable, for obvious reasons. 


JoHN D, Lawson. 
Sr. Louis, Mo. 
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THE PUNISHMENT OF ATTEMPTS 


THE PUNISHMENT OF ATTEMPTS AND THE DEFENCE 
OF INSANITY IN CAPITAL CASES. 


THE recent attempt upon the life of the President has natu- 
rally attracted attention to the state of the criminal laws of the 
country with reference to the punishment of the crime committed 
and the effect of the defence of insanity. That there should 
be, as there clearly is, general dissatisfaction with the law as it 
stands upon these points is natural,-and no time could be fitter 
than the present for the consideration of such matters. 

The law regulating the punishment of attempts to commit 
crime is, of course, chiefly statutory ; but all statutes, and the rule 
where the offence attempted is not statutory, agree in affixing a 
lighter punishment to the attempt than to the completed crime. 
This distinction seems neither logical nor sensible. Much discus- 
sion has recently been had over the proper definition of an “ at- 
tempt,” in which the late Chief Justice of England, the authors 
of the proposed criminal code of New York, and numerous other 
persons figure ; but the one point here material, and which is 
certainly undisputed is that an attempt only fails of being a crime 
by the operation of some cause outside of the act or control of 
the criminal: that he has done all that he could, with the in- 
tent of committing a given offence, but that his endeavor is ren- 
dered ineffectual in spite of himself. 

Now it does not seem, on any just theory of crimes and pun- 
ishment, that such failure should affect the position of the crim- 
inal. The theory of punishment for crime is twofold. In 
crimes where the penalty is not death it is designed to deter the 
criminal from repeating the offence for which the punishment 
is imposed, and to deter others, by the example of that punish- 
ment, from committing similar offences. In capital cases, while 
the deterrent effect of the example is certainly one element, an- 
other, and an equally important one, is the protection of society 
by the destruction of one whose existence is a constant menace 
to its members. 

In either view of the case, and whatever the punishment, can 
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these reasons for enforcing it be less potent or effective in the 
case of an attempt than in that of a completed crime? To take 
the present case: the criminal, with the design of committing 
murder, does an act which is calculated to produce that effect, 
and which under ordinary circumstances might do so. The vic- 
tim, being a man of strong constitution, carefully treated, and 
supplied with the best medical advice, recovers from the effect of 
the injuries received. Does this in the mind of any one alter 
the criminal’s guilt? Is he not equally dangerous to society ? 
Or if he does not deserve the extreme penalty of the law if his 
victim recovers, does he any more deserve it because, owing to 
unskilful treatment or a feeble body, he dies? The question of 
the deterrent effect of his punishment on others is immaterial 
here, because it may be presumed that any punishment will exer- 
cise some such effect, and because no one attempts a crime with- 
out intending its success. 

On the other ground, that of the protection of society, it is 
as clear as anything can be that the attempt deserves the same 
punishment as the crime. The theory here clearly is, that, in 
the case of capital offences, the existence of the criminal is a 
danger to society, which must be removed by his death; and in 
other cases, that one who is so depraved and dangerous as to com- 
mit any given offence needs to have his dangerous propensities re- 
strained by the punishment attached to its commission by the law. 
Now these views depend solely on the character of the criminal, and 
his commission of the act is only evidence of such character. It 
is selected as the only safe guide by which a government can 
proceed in administering punishment, as it is the only conclusive 
proof of that tendency which is punished as reprehensible. 

But an attempt is as conclusive evidence as is the committed 
crime. If an assassin shoots, stabs, or otherwise assaults another 
with evident intent to take his life, the death of the victim does 
not go one step farther than does the fact of the attempt to prove 
the dangerous character of his assailant. Nor in other cases of 
crime does the accidental disappointment of the perpetrator take 
away from the proof of his criminal disposition which his success 
would furnish. 

There can be no just or rational system of punishment for 
crime that is not based on the theory of an evil and dangerous 
disposition in the criminal, which is to be restrained or rendered 
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impotent ; and on any such system there can be no reasonable dis- 
tinction between the punishment of the complete offence and the 
punishment of the attempt to commit it. 

The second point for consideration is the defence of insanity 
in capital cases. This defence has been in such frequent use 
of late years as to bring it much into discredit, and very slight 
evidence has been sufficient to establish it. The States may be 
divided into three classes, according to the rule of evidence pre- 
vailing on this point, which varies greatly. In some States, the 
rule is that a reasonable doubt of the sanity of the accused is 
sufficient for an acquittal; in others, the prisoner must estab- 
lish his insanity by a preponderance of evidence ; while in New 
Jersey the late Chief Justice Hornblower laid down the rule that 
the accused must establish his insanity in the same way that the 
State must establish his guilt, ze. beyond a reasonable doubt. 

The reason for this difference is easily seen; the first view 
being based on the general presumption of innocence, and the 
latter two on the technical theory of a plea of confession and 
avoidance. The syllogism in the first case is this: — 


A reasonable doubt of guilt must acquit ; 
A reasonable doubt of sanity is a reasonable doubt of guilt; 
ergo, 
A reasonable doubt of sanity must acquit. 
In the second case it is this: — 
A party pleading new matter must prove it ; 
The defence of insanity is a plea of new matter ; ergo, 
A party pleading insanity must prove his plea. 
In the third case there are two: — 
(a) A defendant is as to new matter pleaded as the prosecu- 
tion as to the matter alleged against him ; 
Insanity is new matter ; ergo, 
A defendant is to his plea of insanity as the prosecution 
to the charge. 
(6) The prosecution must prove its case beyond a reason- 
able doubt ; 
The defendant is to his insanity as the prosecution to 
its case ; ergo, 
The defendant must prove his insanity beyond a reason- 
able doubt. 


AND THE DEFENCE OF INSANITY IN CAPITAL CASES. 


601 


The first of the views above referred to is undoubtedly the 
most prevalent, and under such a rule it is, of course, as experi- 
ence has shown, easy to obtain the acquittal of almost any mur- 


derer on the plea of insanity. 


As an example of what may be 


done with such a plea by a judge desirous of acquitting an influ- 
ential criminal, the outrageous charge of Mr. Justice Hogeboom, of 
the Supreme Court of New York, in the well-known case of The 


People vy. Cole, is interesting and instructive. 


It may be ques- 


tioned whether the doctrine of a reasonable doubt has ever been 
carried so far, and it is to be hoped for the credit of the bench 
and the safety of society that it never will be again. 


17 Abb. Pr. n. s. 321 (1868). Cole 
was indicted for the murder of George 
W. Hiscock at Stanwix Hall, Albany, 
on June 4, 1867. The facts were that 
Cole, believing Hiscock to have com- 
mitted adultery with his (Cole’s) wife, 
sought him out and deliberately shot him 
down. Evidence of the adultery was of- 
fered and excluded, and the defence of 
insanity was the only one relied on, or 
indeed possible. It was presented by its 
celebrated author, James T. Brady, on 
two grounds: Ist. That General Cole was 
insane; 2d. That the news of his wife’s 
infidelity lashed him into a sudden insane 
frenzy which made him irresponsible. 
Judge Hogeboom’s charge is certainly a 
curiosity. He asks the jury, “ Was he 
[Cole] moved to the commission of this 
act by the sudden access and irresistible 
pressure of excited and overwhelming 
passions roused by the sudden and unex- 
pected sight of the destroyer of his do- 
mestic peace, or him whom he supposed 
to be such, the defiler of his marriage 
bed, the seducer of the dearest object of 
his affections, dethroning his reason,” ... 
and submits the question to their “ most 
careful and deliberate judgment.” He 
reminds them that General Cole, in 1862, 
“while doing honorable service in the 
cause of his country, —for which, what- 
ever may be his fate under this accusa- 
tion, he deserves grateful recognition, — 
received a severe and crushing injury,” 
which resulted in a settled melancholy. 
He says, in reference to the defence of 
seduction, that it would strongly appeal 
to their sympathies, “ being regarded in 
some quarters as no more than a just 
vindication of marital rights, and the 


only efficient mode of protecting the pu- 
rity and inviolability of the marriage bed.” 
He deprecates “the unholy passions and 
devilish arts of the seducer and adulterer,” 
but tells the jury to do their duty, and 
they will have “ consciences void of of- 
fence.” And then he states that there is 
no evidence of adultery. A multiplication 
of quotations could give no better idea of 
the spirit of the charge. Throughout the 
judge contrives to use every word, allu- 
sion, or argument that could excite the 
sympathy of the jury, interspersed with 
little platitudes about duty. Without 
evidence of adultery, he calls the mur- 
dered man an adulterer; without perti- 
nency or relevancy, he renders a tribute 
to Cole for his services in the war. He 
magnifies a desperate and utterly frivo- 
lous defence into a difficult question, and 
evidently left the jury in a dazed state. 
The last three paragraphs of the report 
are memorable. 

“The jury again retired. Subsequent- 
ly they came into court, and the foreman 
stated that they found the prisoner to 
have been sane at the moment before and 
the moment after the killing; but they 
were in doubt as to his sanity on the in- 
stant of the homicide. 

“The judge charged the jury that 
they must give the prisoner the benefit 
of the doubt, if they had such rational 
doubt, founded upon the evidence, and 
could believe such doubt to be well 
founded upon such a condition of the case 
as was presented by this statement of the 


ury. 

“The jury rendered a verdict of Not 
Guilty.” 

Further comment is superfluous. 
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But behind and beyond the question of what proof of insanity 
should be required lies the question, which does not seem to have 
occurred to many people, — whether insanity should be a defence 
in capital cases at all. It may seem at first startling to put it as 
a debatable matter, but that it is at least open to argument a 
little consideration will show. Capital punishment differs from 
other forms of punishment in that it is no part of its aim to work 
any reformation in the criminal. The two aims of punishment 
in general are, however, as prominent here as anywhere else. 
These aims are, 1st, to prevent repetition of the offence by the 
criminal; 2d, to prevent commission of the offence by others. 
Both kinds of punishment rely on the same means of effecting 
the second object, which is the dread of the punishment inflicted 
in a given case ; but to effect the former object capital punish- 
ment removes from the criminal all power of ever acting at all, 
while milder forms rely upon the dread of again incurring them 
to induce the criminal to abandon his evil ways. The theory of 
the two clearly is, that one who commits the higher offences is 
supposed to be so depraved that nothing but his death can pro- 
tect society from him, while in the other cases it is supposed that 
less extreme measures will suffice. 

Now, if these views are applied to the case of a lunatic it will 
be seen that every argument that can be adduced to show the 
necessity for the death of a sane murderer has tenfold weight in 
the case of an insane murderer. If it be hopeless that a sane 
murderer should ever cease to be dangerous, it is certainly so in 
the case of a lunatic. He is possessed of an insane delusion, 
under the influence of which he has committed one murder and 
may commit others, or (if we accept the theory of “emotional 
insanity”) he is liable under certain circumstances to be so much 
excited as to be irresponsible, and in that state to commit murder. 
If committed to an asylum, he may so far improve as to be dis- 
charged as cured, and yet he may have a recurrence of dementia 
which may again impel him to a performance of new crimes. 
Society is never safe while he lives. 

In considering this matter, the province of human law must 
carefully be borne in mind. With the measure of the moral 
guilt of an offender it has nothing to do. Its only province is to 
protect the society which establishes it, and to punish such acts 
as are harmful to society, regardless of their moral aspects. It is 
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easy to see that this has been practically recognized to be true, 
in spite of some isolated instances of an attempt to make the law 
cover all moral offences, as in the case of many of the early enact- 
ments of the New England colonies; and the converse of the 
proposition which the Puritans strove to establish, that all moral 
offences should be held legal offences, is seen in the numerous 
acts everywhere in force prohibiting under various penalties acts 
in themselves perfectly proper. 

Now it is only by a confusion of ideas upon this matter of the 
province of the law that insanity has been held to be a defence 
in capital cases. There may be and frequently is no moral guilt 
attached to the act of an insane murderer, and it is due to a cer- 
tain feeling in the public mind that a person not morally guilty 
should not be punished for his act, that this lack of responsibility 
has been held a defence. 

This feeling is reasonable enough when applied to punishments 
not capital, but to what is called * capital punishment ” it has no 
proper application ; and this for the reason that capital punish- 
ment is in fact not punishment at all. It is of the essence of pun- 
ishment that it should have an ulterior eud beyond the infliction 
of the penalty, and this ulterior end (as to the criminal) is that 
he, by experiencing the penalty for his offence, should be deterred 
from a repetition of the crime. It would, in general, be mani- 
festly vain to hope for such an effect upon a lunatic, and there- 
fore such punishments are not applicable to him. 

But in capital cases the only aim of the law is to destroy the 
offender, and remove by his death a danger to society which can 
be removed in no other way. The danger to society from an 
insane murderer is at least as great as from a sane murderer, and 
society has as much need of protection in the one case as in the 
other. If it is vain to hope that the sane murderer who is open 
to the effects of milder penalties can be rendered harmless while 
he lives, it is still more so in the case of an insane murderer upon 
whom milder penalties would have no effect. Every argument 
that will apply in favor of the death-penalty at all, will apply 
with greater force in the case of the insane than in that of the 
sane, with perhaps one seeming exception. 

This exception is that of the argument derived from the deter- 
rent effect of the example upon others who might be tempted to 
commit the same crime. Of course, if insanity were no defence 
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it would never be falsely set up by one accused of murder; but 
would the death-penalty have any deterrent effect upon those not 
yet guilty? It would certainly take away one hope for escape 
from the sane murderer in posse, and it may be doubted whether 
it would not have some effect upon the insane, who certainly seem 
sometimes to calculate upon the immunity which their state 
affords them. But whether this be so or not is really immaterial. 
The great object of the death-penalty is the death of the criminal, 
and this being attained, and society being freed from the menace 
of his existence, the rest is but of secondary importance. 

It is too late now to alter the law so as to cover the President's 
assailant, but apart from the considerations attached to this par- 
ticular case the safety of the public no less than that of its rulers 
requires these two amendments to the general-law. Let us have 
no man escape the consequences of his crime because he is hap- 
pily foiled in completing it, and let us destroy an insane murderer 
as we do any one or anything else whose continued existence 


threatens the general safety. 
Epwarp B. Hu. 


New Yor«. 
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A Treatise on Equity Jurisprudence, as administered in the United States of 
America ; Adapted for all the States, and to the Union of Legal and Equi- 
table Remedies under the Reformed Procedure. By Jonuxn Norton PoME- 
roy, LL.D. In Three Volumes. Vol. 1. San Francisco: A. L. Bancroft 
& Co. 1881. 

Tue author says of this work: “It has been my design to furnish to the 
legal profession a treatise which should deal with the equity jurisdiction and 
jurisprudence as they now are throughout the United States, with their statu- 
tory modifications and limitations, and under their different types and forms in 
various groups of States ; and thus to prepare a work which would be useful to 
the bench and bar in all parts of our country.” He regrets that the distinctions 
between legal and equitable rights and remedies should have been so far obliter- 
ated by the codes adopted in nearly half the States and Territories, and calls at- 
tention to the decline of equitable principles which has generally, though 
perhaps unconsciously, followed the adoption of the Reformed Procedure. He 
considers also that, beyond the changes made by legislation, the system of 
equity developed through past centuries by the English courts of chancery has 
been modified in this country under the influence of our institutions and social 
habits, and that the principles of that system as applied by our courts, have 
received the impress of the American national character. If his views are cor- 
rect upon these points there is room for a treatise, which, while respecting the 
methods of the past, presents the modern doctrines and indicates their tenden- 
cies. Story’s Equity Jurisprudence, which will always be the great monument 
of his learning and industry, will not be neglected by those wishing to compre- 
hend the fundamental principles of equity ; but there is a necessity that the notes 
in future editions of that work should be devoted more to indicating the modifi- 
cations arising from American decisions and the legislation in different States, 
than to supporting and illustrating the statements of the author. 

It is not perhaps possible to judge with entire accuracy of the value of this 
work by the single volume before us. The methods of equity are less flexible 
than certain statements of the author would imply, and there is, at times, too 
great a. tendency toward disquisition. In one instance there are six pages of 
text without a note, and in several instances four or less pages. In the introduc- 
tory chapter, in which the growth of equity in England and America is outlined, a 
few words might have been appropriately devoted to the peculiar equity jurisdic- 
tion of the English Court of Exchequer, in relation to crown lands and purpres- 
tures, which is of some practical importance, and has been considered in at least 
one opinion to have no counterpart in the jurisprudence of this country. In 
stating the right of separate proprietors to join as plaintiffs in a suit respecting 
matters which affect them in the same way, the cases of Pettibone vy. Hamilton, 
40 Wis. 402, Robinson vy. Baugh, 31 Mich. 290, and Grant v. Schmidt, 22 Minn. 1, 
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should have been added. The author errs in the note to section 320, in concluding 
from the ease of Ward vy. Peck, 114 Mass. 121, that ‘‘ the notion that discoy- 
ery can be made the foundation of a jurisdiction in cases where no jurisdiction 
would otherwise have existed, is plainly rejected in Massachusetts.” Apart 
from such minor matters, the book is a good one, and is especially valuable in 
its presentation of recent English and American decisions. 


Practical Conveyancing ; A Selection of Forms of General Utility, with Notes 
interspersed. By BENJAMIN L. OLIVER, Counsellor-at-Law. Revised and 
enlarged by Perer OLiver, Counsellor-at-Law. Revised and enlarged, by 
the addition of numerous forms, by GEORGE C. Hopkins, Counsellor-at-Law. 
Fourth Edition. Portland: Dresser, McLellan, & Co. 1821. 

Books of forms are practical works which are especially valuable to lawyers 
who have not easy access to large libraries, and which lawyers generally need 
in their offices. Oliver’s Conveyancing is a work so favorably known and so 
widely used by the profession that it may well be regarded as a standard in 
this department. 

It is now many years since an edition has appeared, and the present editor has 
done good service by preparing an edition suited to our present wants. Mr. 
Hopkins has taken a wide view of the privileges of an editor. To us it seems 
that, in endeavoring tu make the book compact, he has been quite too free in the 
omissions he has made. For example, we think that he would have done well 
to have inserted in this edition the instructive and interesting introduction which 
has appeared in the preceding editions. We think that a mistake was made in 
not inserting all the notes which appeared in the earlier editions. Some have 
been incorporated in the new edition, but the majority apparently have been 
omitted. True, as the editor suggests in the preface, the law contained in these 
notes is found in the text-books ; but one of the merits of this book is, that it 
ean be of use frequently when those text-books are not accessible. 

There is nothing in this edition to indicate what forms and what notes are 
those of the author, and what are the contributions of the editor. For the bene- 
fit of our readers we compared this edition with the last preceding edition, and 
began to make a list of the new forms, but we found that they were so many 
that such a list would grow into an index. The new forms seem to be care- 
fully selected. Some of the old forms, possibly no longer required by the wants 
of modern practice, have been omitted. 

The editor has added many new notes, and brought the citations down tc 
date. The index in this edition contains cross references, and is an improvement 
upon that of the last edition. 


United States Mineral Lands. Laws governing their occupancy and disposal; 
Decisions of Federal and State courts in cases arising thereunder; and Reg- 
ulations and Rulings of the Land Department in connection therewith. With 
Forms, Glossary, and Rules of Practice. By Henry N. Copp. Washing- 
ton, D. C.: Published by the Editor. 1881. 


TuxE title of this book gives a sufficient account of what would commonly be 
called its contents, because such coutents consist in this case of a compilation. 
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But the learned and experienced editor has made an index of thirty-five solid 
pages, which gives the work a character, and makes it not only useful but con- 
venient. It is enough to say of the forms relating to applications for patents 
that we learn that they have been revised by Curtis W. Holcomb, Esq., Chief 
Clerk of the General Land-Office, and, until recently, chief of the mining 
division of that office, — a gentleman whose full knowledge and profound under- 
standing of the land laws of the United States make us wish that his engaye- 
ments would permit him to write what is so much needed upon the subject, a 
fully developed treatise, to which such books as this before us would serve as 
useful appendixes. Other forms are taken from Carpenter’s ‘‘ Mining Code,” and 
from Morrison’s ‘‘ Mining Rights in Colorado.” For learning how to obtain a 
patent, Mr. Morrison’s little book, which we have just referred to, is the most com- 
plete and valuable which we have used, because it not only gives the forms, but 
tells in detail the actual business, step by step. Mr. Copp’s book, with its index, 
takes the place of a shelf full of puzzling pamphlets. 


The U. 8. Mining Laws, and the Decisions of the Commissioner of the General 
Land-Office and the Secretary of the Interior thereunder ; Together with 
the Circular Instructions from the General Land-Office, and Forms for estab- 
lishing Proof of Claims; also, the Decisions of the Supreme Court of the 
United States under the Mining Acts. By D. K. Sickies, General Land- 
Office, Washington, D.C. San Francisco: A. L. Bancroft & Co., Law-book 
Publishers, Booksellers, and Stationers. 1881. 

Tuis is another of the compilations which the great and increasing interest in 
mining and investments in mines have called out. It has the advantage of having 
arranged the Land-Office Instructions in chapters upon their general subjects, 
with a full analysis of each chapter at the head of it; but its index is not nearly 
so full as that of Mr. Copp’s book, noticed above, and its chapter of judicial 
decisions contains only cases from the United States Supreme Court. 


Anatomical Studies upon Brains of Criminals. A Contribution to Anthropology, 
Medicine, Jurisprudence, and Psychology. By Moriz Benepikt, Professor 
at Vienna. Translated from the German by E. P. Fowier, M.D., New 
York, Department of Translation, New York Medico-Chirurgieal Society. 
New York: William Wood & Co. 1881. 

Tuis is a contribution to the anatomy of the brain of a certain class of per- 
sons. The author expresses his general proposition, and his own estimate of its 
value and its present place, on page 157: ‘‘ The brains of criminals exhibit a 
deviation from the normal type, and criminals are to be viewed as an anthropo- 
logical variety of their species, at least among the cultured races. . . . This 
proposition,” he adds, ‘‘ is calculated to create a veritable revolution in ethies, 
psychology, jurisprudence, and criminalistics. For this very reason it should be 
handled with the greatest prudence ; it should not yet serve as a premise; and 
for the present it should not leave the hands of expert anatomists.” 

In such hands we propose to leave it, —for this is intended by the author 
to be taken with a precise regard to its terms, — but it is worth while to men- 
tion the peculiarity which his researches, so far as they have gone, indicate as 
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that of the brains of criminals, viz., that whereas in the normal brain the fis- 
sures are more or less separated from each other, the criminal variation is such 
that if one should conceive of these fissures as so many watercourses, and of a 
floating object as being put into one of them, tt might pass into all of the others ; 
they all run into each other. 

It is to be regretted that this translation seems to be a poor one. 
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Commentaries on the Law of Marriage and Divorce, with the evidence, practice, plead- 
ing, and forms ; also of Separations without Divorce, and of the evidence of Marriage 
in all issues. By Joel Prentiss Bishop. Vols. I. and II. Sixth edition, revised 
and enlarged. Boston: Little, Brown, & Co. 1881. 

Clarendon Press Series. Select Titles from the Digest of Justinian. Edited by Thomas 
Erskine Holland, D.C.L., of Lincoln’s Inn, Barrister-at-Law, Chichele Professor of 
International Law and Diplomacy, and Fellow of All Souls’ College, Oxford ; and 
Charles Lancelot Shadwell, B.C.L., of Lincoln’s Inn, Barrister-at-Law, and Fellow 
of Oriel College, Oxford. Oxford: At the Clarendon Press. 1881. [All rights 
reserved. ] 

Anatomical Studies upon Brains of Criminals. A contribution to Anthropology, Med- 
icine, Jurisprudence, and Psychology. By Moriz Benedikt, Professor at Vienna. 
Translated from the German by E. P. Fowler, M.D., New York, Department of 
Translation New York Medico-Chirurgical Society. New York: William Wood 
& Co., Publishers, 27 Great Jones Street. 1881. 

A Treatise on the Law of Judgments, including all final determinations of the rights 
of parties in actions or proceedings at law or in equity. By A. C. Freeman, Coun- 
sellor-at-Law. Third Edition, revised and greatly enlarged. San Francisco: A. L, 
Bancroft & Co., Law-book Publishers, Booksellers, and Stationers. 1881. 

A Treatise on Equity Jurisprudence, as administered in the United States of America ; 
Adapted for all the States, and to the Union of Legal and Equitable Remedies 
under the Reformed Procedure. By John Norton Pomeroy, LL.D. In Three 
Volumes. Vol. I. San Francisco: A. L. Bancroft & Co. 1881. 

Pleadings, Parties, and Forms under the Code adapted to the Statutes of Ohio in force 
July, 1881, with full authorities from all States using a code, and decisions from 
the common-law practice. By Clement Bates, of the Cincinnati Bar. Vol. I. 
Cincinnati: Robert Clarke & Co. 1881. 

A Digest of the Law of Bills of Exchange, Promissory Notes, and Checks. By M. D. 
Chalmers, M.A., of the Inner Temple, Barrister-at-Law. Rewritten and adapted 
to the law as it exists in the United States, by W. E. Benjamin, A.M. Chicago: 
Callaghan & Co. 1881. 
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Incitement to Murder. Under this head The Law Times, London, June 
25, 1881, says concerning Reg. v. Most, — 


“ The Court for the Consideration of Crown Cases Reserved have unanimously decided 
against the prisoner in this case, the points of law which Lord Coleridge at the trial 
thought deserving of fuller discussion. To most persons, we venture to think, it must 
have appeared from the beginning that the Lord Chief Justice, in reserving the question, 
made a somewhat unnecessary concession to the ingenuity of the prisoner’s counsel. 
The result shows, as was to be expected, that the matter hardly admitted of serious 
argument. 

“ The prisoner, it will be remembered, was tried at the Central Criminal Court upon 
an indictment containing twelve counts. Two of these contained charges of publishing 
a scandalous libel at common law, and on these a separate verdict was taken. The 
remaining ten counts charged the prisoner with offences against the statute 24 & 25 
Vict. c. 100, which enacts that ‘whosoever shall solicit, encourage, persuade, or en- 
deavor to persuade, or shall propose to any person to murder any other person . . . shall 
he guilty of a misdemeanor.’ Lord Coleridge directed the jury that, if they thought 
that by the publication of the article which formed the foundation of the prosecution - 
the prisoner did intend to and did encourage or endeavor to persuade any person to 
murder any other person, and that such encouragement and endeavoring to persuade 
was the natural and reasonable result of the article, they should find the prisoner guilty 
upon the last ten counts. The jury thereupon convicted the prisoner upon those counts, 
but Lord Coleridge, entertaining some doubt as to the correctness of his direction, re- 
served the point for the opinion of the Court of Criminal Appeal. 

“The contention set up in behalf of the prisoner was, in effect, that a general incite- 
ment to murder, of which alone evidence had been adduced, could not come within the 
meaning of the statute, and, in consequence, the case upon the last ten counts ought 
never to have been submitted to the jury. In support of this view two principal argu- 
ments were employed. In the first place, it was urged that the scope of the act extended 
ouly to conspiracy to murder; in other words, unless there is conspiracy, there is no 
offence against the act. The historical origin of the statute was adduced in proof of 
this assertion. The enactment of 1861, it was said, being founded upon certain old Irish 
acts, which pointed only to conspiracy to murder, the same restriction must be placed 
upon the construction of the later act. But, assuming the fact to be true, it is evident 
that no reliance could be placed upon it for the purpose of interpreting the plain lan- 
guage of the legislature. As Lord Coleridge observed: “ We have nothing to do with 
the history of the statute, unless the words are so doubtful as to require an historical 
investigation to explain their meaning.” Moreover, while the Irish acts referred to 
were professedly “conspiracy acts,” the statute of 1861 deals with and consolidates vari- 
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ous branches of the criminal law relating to offences against the person, and expressly 
treats of conspiracy to murder in a distinct and separate clause. 

“The other point relied on by Most’s counsel was, that in the statute the words 
“any person’ must be construed to mean ‘any definite or particular person.’ Upon this 
contention the main stress of the argument was placed. But a cursory consideration 
will expose its fallacy. In the words of the act themselves there is certainly no ground 
for so restricted an interpretation. As the Attorney-General put it, the publication in 
question was no less an incitement to murder because it was general and addressed to 
any one who might be open to incitement. It would be contrary to common sense to 
say that, when a person addresses a public meeting, and urges all who hear him to mur- 
der some one, he does not incite to murder. The same reasoning manifestly applies to 
a paper issued broadcast to the public. The fact that it is widely circulated, as Mr. 
Justice Grove remarked, does not extenuate the offence, but rather enhances it. 

“ As might be supposed, the court had small difficulty in disposing of such arguments 
as these, and the original conviction on all the counts of the indictment was upheld. 
On the whole, we have no hesitation in saying that the time of five judges was some- 
what unprofitably engaged in the further discussion of so clear a point of law.” 


The Law Times, London, July 23, 1881, makes the following sensible 
remark : — 

“ Perjury is an offence which it is difficult to bring home, and still more difficult 
to punish adequately. We do not agree with Lord Coleridge that more severe punish- 
ment is the true remedy for perjury. Swift retribution is the true deterrent. Leta 
judge forthwith report to the public prosecutor that in his opinion a witness has committed 
perjury before him, and let the witness be immediately prosecuted. The possible conse- 
quences of perjury are present to the minds of few witnesses ; they are considered so 
remote that the more pressing motives of the moment prevail. Our recommendation, if 
adopted, would do much to repress the deliberate lying which goes on orally and by 
affidavit in contentious proceedings.” 


NOTES OF EXCHANGES. 


The Kentucky Law Journal, Vol. I. No. 1, Louisville, Ky., July, 1881. 
Punishment of Insane Homicides, by T. B. 


“ We are informed that in France a new system of imprisoning insane homicides has 
lately been applied upon a limited scale, but with marked success. . . . 

“ No man can be acquitted of a crime on account of his insanity, unless, through his 
counsel, he pleads his insanity. This throws upon him and his counsel the responsi- 
bility of accepting the issue, — sane or insane. If he be acquitted because of his insan- 
ity, he is confined, not in a common penitentiary (for his confinement is not intended 
for punishment) nor in an insane asylum, subject to be discharged upon the ready cer- 
tificate of a physician; but he is imprisoned, at all events for a fired time, and is sub- 
jected to medical treatment, but, under no circumstances, to a doctor’s discharge. Nor is 
he subjected to hard labor nor to the debasing réyime of a common jail. The period of 
confinement is scaled according to the nature of the offence charged, but in no case is 
proposed to extend over the prisoner’s whole life. If during the prisoner’s life his term 
of imprisonment should expire, he can be released only after his insanity is positively 
established by evidence to the satisfaction of a number of inquisitors selected with a view 
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to perfect freedom from the influence of the prisoner and his friends. It is the duty of 
the attorney for the State to oppose the discharge. We suggest this as a tested mode 
of treating insane homicides, which seems rational, just, and practicable. It appears to 
compromise fairly between the rights of society and the rights of the insane. And, what 
is practically of great importance, it does not so shock our humane feelings as to make 
it distasteful to the people, and, therefore, impossible of application.” 


The Criminal Law Magazine, Jersey City, N. J., July, 1881. 
Crimes against the Elective Franchise cites cases and statutes of the sev- 
eral States of the United States. 


Conspiracy. — Responsibility for Unforeseen Homicide committed in 
Furtherance of Original Design. — A note cites American and English cases. 


The American Law Register, Philadelphia, Pa., July, 1881. 
Contempt of Court (concluded), by Charles Chauncey, Philadelphia, cites 
many English and American cases. 


The Freehold Qualification of Jurors, 1, by William S. Brackett, Chi- 
cago, is an historical article. 


Contract to marry. —Infant’s Ratification. — New Promise. — A note: 
by Edmund H. Bennett cites English and American cases. It says inciden- 
tally : — 

“Tf the man’s promise must be proved directly and absolutely, so must the woman’s,. 
in order to constitute a consideration for his promise; yet it is a common practice to- 
allow a jury to infer her promise from her conduct towards the defendant, such as re- 
ceiving his attentions, &., accompanying him on public occasions, corresponding with 
him, &. Wells v. Padgett, 8 Barb. 323; Moritz v. Melhorn, 13 Penn. St. 331; Hutton 
v. Mansell, 3 Salk. 16 ; 6 Mod. 172; Wetmore v. Mell, 1 Ohio St. 26; Peppinger v. Low,. 
1 Halst. 384 ; Munson v. Hastings, 12 Vt. 346; Wilcor v. Green, 23 Barb. 639; King v. 
Kersey, 2 Ind. 402; Thurston v. Cavenor, 8 Iowa, 156. 

“Care, however, should be exercised in this last case not to admit her declarations or 
conduct even, such as her preparations for the wedding for instance, as proof of her 
promise, if entirely unknown or uncommunicated to the defendant. Some cases may 
have gone further than this; but manifestly the plaintiff's conduct or declarations, en- 
tirely unknown to the defendant, are not properly admissible in her favor in this action 
any more than in any other. See the discriminating opinion of Hoar, J., in Russell v. 
Cowles, 15 Gray, 582. And see Walmsley v. Robinson, 63 Ill. 41; Lawrence vy. Cooke, 
56 Me. 196. In some cases, her own acts, unparticipated in by the defendant and un- 
communicated to him, have been held admissible as proof of her assent to the contract ; 
but that is quite as objectionable as to admit the same to prove his promise, or his ac- 
ceptance of her promise.” 


Partnership. — Creditors’ Rights to Assets of Firm and of Individual 
Partners.— A note by Henry Wade Rogers cites and classifies a large number 
of cases. 


Police Power of Municipal Corporation. — A note upon: I. May Street- 
ear Companies be required to procure a License? Il. What may Street-car 
Companies be charged for a License? by Adelbert Hamilton, Chicago, cites 
American cases. 
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The Western Jurist, Des Moines, Iowa, July, 1881. 

Of the Jurisdiction of the Circuit Court of the United States over 
Property of Non-Resident and “Not-found” Defendants, in Suits by 
Attachment, by Joseph H. Blair, Des Moines, Iowa, cites American cases. 


The New Jersey Law Journal, Somerville, N. J., August, 1881. 
The Law in New Jersey relating to Contracts for the Benefit of Third 
Persons, continued from the July number, cites English and American cases. 


The Central Law Journal, St. Louis, Mo., July 8, 1881. 
Title to Lands under Fresh-water Lakes and Ponds, by Thomas M. 
Cooley, cites American cases. 


The Law Times, London, June 25, 1881. 
The Rights and Liabilities of Sub-agents cites English cases. 


English Judges. — Recent deaths of judges suggest some reflections upon the 
thorough change which a few years have produced upon the bench. Within twelve 
years every judge on the common-law side has died, retired, or been promoted. 
To take the Queen’s Bench, Lord Chief Justice Cockburn and Justices Shee 
and Quain have died; Justice Blackburn has become Lord Blackburn, Justice 
Lush has become a lord justice, Sir John Mellor has retired, and Sir James 
Hannen has gone to the Divorce Court; in the Exchequer, the Chief Baron, 


Barons Channell, Piggott, and Cleasby, have died; Baron Bramwell has be- 
come a lord justice; in the Common Pleas, Chief Justice Erle retired, and 
Chief Justice Bovill died, and Justices Willes, Keating, Honyinan, and Archi- 
bald died; Justice Brett has become a lord justice, Justice Byles has retired, 
and Justice Montague Smith has been promoted to the Privy Council. 

On the equity side, death and retirement have produced the like effect. Lord 
Chelmsford, Lord Chancellor, Lords Justices Turner, Knight-Bruce, Rolt, Gif- 
fard, James, and Thesiger died; Lord Romilly died ; Vice-Chancellors Stuart, 
Kindersley, and Malins retired; and Vice-Chancellor Wickens died. 


Ibid., July 2, 1881. 
We omitted to mention the retirement of Baron Martin, and that in addition 


to the loss by death of Lord Chelmsford, Lords Westbury and Cranworth have 
died. 


Tbid., July 16, 1881. 

Manners of Judges. — Lord Coleridge refused to stay execution in the case 
affecting the Bank of England and its liability upon forged notes. Application 
for a stay was made to the Court of Appeal. ‘ Why did Lord Coleridge re- 
fuse to stay execution ?” asked the Master of the Rolls. ‘ I assume,” said coun- 
sel, ‘‘ because he was confident that his judgment was right.” “Oh, every 
judge is confident his judgment is right,” replied the Master of the Rolls. “Not 
every judge,” said Lord Justice Brett. The stay was granted. 


Restraint on Anticipation by a Married Woman as affected by the 
Rule against Perpetuity, cites English cases. 
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Lord Hatherley. — The late Right Hon. William Page Wood, Lord Hather- 
ley, LL.D,, D.C.L., &e., formerly Lord Chancellor of Great Britain, died on the 
10th July, at his residence in Great George Street, Westminster, in the eighti- 
eth year of his age. 


The Solicitors’ Journal and Reporter, London, July 2, 1881. 
Contains No. VIII. of a series of articles upon The Irish Land Bill. 


Ibid., July 9, 1881. 
What constitutes a Conversion? cites a few English cases. 


Ibid., July 16, 1881. 

Legitimation cites English cases, and says : — 

“On the whole, the law on the subject under consideration does not seem to be in a 
satisfactc 7 state, and it would appear to lead to these rather anomalous results, that, 
while a child duly legitimated by the subsequent marriage of his parents would not 
inherit his intestate father’s lands in England, yet he would share in the personal estate 
as one of the next of kin; and though such a child would take as a ‘ child,’ and there- 
fore one of the next of kin under an intestacy, yet he would not take under a bequest 
by will to children.” 


The Law Journal, London, July 9, 1881. 
Altering the Numbers of Bank-notes cites English cases. 


Ibid., July 23, 1881. 
Insurance as between Vendor and Purchaser cites a few English cases. 


Mortgages and Limitation of Actions cites a few English cases. 


The Irish Law Times and Solicitors’ Journal, Dublin, June 25, 1881. 
Contains No. VII. of a series of articles on Remoteness of Consequential 
Damage, which cite Irish and English cases. 


Ibid., July 2, 1881. 
Infringement by Third Persons of Employers’ Right to Services of 
Employés, I, continued (II.) in the number for July 9. 


Ibid., July 16, 1881. 
Contracts to carry Goods at Owner's Risk, I., continued (II.) in the 
number for July 23, cites Irish and English cases. 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 
July; 1881. 

Some Observations on the Act for the Abolition of Imprisonment 
for Civil Debt. 


The Canadian Law Times, Toronto, July, 1881. 
Probate Fees and Equitable Conversion, by A. H. Marsh, cites Eng- 
lish and Canadian cases. 


Mortgage or no Mortgage. — Admission of Parol Evidence, concluded 
in the number for August, by A. H. Frazer Lefroy, cites Canadian and English 
cases. 
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NOTES OF CASES. 


STATE COURTS. 


COLORADO. 


Agent to sell, pretending to be Purchaser, not entitled to Commission. 
— (Head-note.) — When an agent to sell negotiates such conditional sale, as between 
himself and his principal, the execution and delivery of such title-bond to the purchaser 
or obligee may be regarded as a sale of the property during the option, and the agent 
may negotiate a sale of the same property for the obligee without forfeiting his com- 
missions. But if the agent, concealing from the obligee his agency to sell, induce the 
latter to undertake in connection with himself the purchase of the property, such con- 
cealment, being obnoxious to the rules of public policy, will avoid his commissions, 
whether the seller knew of the double relation or not. Fritz v. Finerty. Supreme 
Court, 1880.— The Colorado Law Reporter, Denver., Col., July, 1881. 


Contract to prospect for Mines on Joint Account. —Specific Perform- 
ance. — (Head-note.) — A contract to prospect for mines on joint account will be specifi- 
cally enforced; and a decree directing the conveyance to C. of an interest of one-half 
in a mine located by S. in his own name, upon a finding by a jury that the claim was 
located under the terms of an existing contract that the claim should belong to S. and 
C. jointly, is not erroneous. Sears v. Collins. ‘Supreme Court, April, 1881.— The Col- 
orado Law Reporter, Denver, Col., July, 1881. 


CONNECTICUT. 


Sale of Stock and Bonds. — Action for Specific Performance. — Tender. 
— (Head-note.) — The complainant purchased from defendant and the latter agreed to 
deliver certain shares of stock and corporate bonds. There was a partial delivery, de- 
fault as to the remainder, demand and tender of payment, and this suit to compel the 
transfer was then commenced. During its pendency the parties agreed that the remain- 
der of the stock and bonds should be delivered and accepted (except two bonds for 
which compensation in money was to be paid), but at the agreed upon time the com- 
plainant refused to accept, on the ground that the bonds did not answer the description 
of the original contract. The defendant then pleaded tender of performance under the 
new agreement. It appeared that the bonds were the same that the complainant had 
purchased under that agreement. /e/d, that the property in the stock and bonds passed 
under the first contract; that the tender under the second agreement was valid, and 
was all that the defendant could do under the first contract; that although the tender 
was good, the first contract was not abandoned by refusal to accept, nor was defendant 
discharged thereby from the obligation to perform on complainant’s demand ; and that 
such tender was a complete defence to this action. Treat vy. Richardson. Supreme Court 
of Errors. To appear in 47 Conn. 


Fire. — Insurance. — Sufficient Title as Condition. — Defective Record 
— Lease as Incumbrance. — The charter of a mutual fire insurance company pro- 
vided that no insurance effected should be valid unless the insured had a good unincum- 
bered title, or unless his title and the incumbrances were fully disclosed and specified in 
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the policy. Held, to be sufficient if the title was actually good, although apparently de- 
fective on the records. Also held, that an ordinary lease of the property (in this case 
five years) was not an incumbrance within the meaning of the above provision. Lock- 
wood v. Middlesex Mut. Ass. Co. Supreme Court of Errors. To appear in 47 Conn. 


Pleading. — Abatement.—Writ signed by Magistrate in his own Case. 
— Negligence. — Fire. — Damages. — ( //ead-note.) — A magistrate, empowered to 
sign writs, cannot sign them in his own case, and a writ is abatable on that ground. 
But after a plea to the merits and the lapse of a considerable time the objection is 
waived. Where the property of the plaintiff was destroyed by fire caused by the negli- 
gence of defendants, a railroad company, there being no circumstances of aggravation, 
the rule of damages is the value of the property at the time it was destroyed, with inter 
est upon it from that time to the time of the judgment. Parrott v. Housatonic Railroad 
Co. Supreme Court of Errors. To appear in 47 Conn. 


ILLINOIS. 


Partnership.— Bank Deposit in the Name of One Partner.— Use of 
Firm Name by Surviving Partner. — Partnership of Agents. — ( Head-note.) 
— Where one of two partners carrying on business in his own name deposits moneys 
of the firm in his own name in bank, such funds belonging to the firm, the other part- 
ner will have the right to change the account during the life of the partner in whose 
name the deposit was made, and place it to the credit of the firm account, and, after his 
death, to check it out as surviving partner. But if the same was the private means of 
the partner so depositing, the other will have no power to control it or check it out dur- 
ing the life of-the depositor, or after his death. 

A surviving partner has the right to use the firm name in which to transact his busi- 
ness. A check drawn on a bank by him, either in the firm name or in his own name as 
surviving partner, when paid, will protect the bank. 

Where a person engaged as an agent in the sale of manufactured articles on a com- 
mission forms a partnership with another, and the firm continues the business, it will 
be a continuance of the agency, not only to sell, but also to collect for articles previously 
sold, for the principal. And such money, when collected, over and above the commis- 
sions allowed, belongs to the principal or original owner, and does not become the 
property of the agents selling. The Commercial National Bank v. Proctor. Supreme 
Court. May 14, 1881. — Advance Sheets Vol. 98 Illinois Reports, p. 558. 


KENTUCKY. 


Pleading. — Action by Stockholder instead of Officers of Corporation. 
— (Head-note.) — To enforce a corporate cause of action, unless the officers of the cor- 
poration refuse to sue to assert the cause of action alleged by him, and in order to show 
or manifest his right to sue in such a case, the stockholder must allege that the officers 
of the corporation refuse to sue to assert that cause of action, and he must also make 
the corporation a party to his suit. 

In this case the stockholder’s petition was properly dismissed absolutely by the lower 
court because he did not allege that the officers of the corporation had refused to sue, 
and also because he did not make the corporation a party defendant to his suit. Shaw- 
han y. Zinn, March 5, 1881.— The Kentucky Law Reporter, Frankfort, Ky., July, 
1881. 

MASSACHUSETTS. 


Contract. — Technical Words. — Construction. — Instruction to Jury. — 
(Head-note.) —In the construction of a contract by a jury they should be instructed 
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that, when words have acquired an exact and technical meaning in any trade or busi- 
ness, and are used in a contract relating to such trade or business, prima facie, they are 
to be construed in the meaning or sense which they have acquired in that business; and 
merely leaving it to the jury to find the sense in which they were used, without stating 
presumption, this is erroneous. Houghton v. Watertown Fire Ins. Co. Supreme Judicial 


Court. Decided June, 1881. Opinion in The Reporter, Boston, Mass., July 20, 1881. 


Promissory Note.— Balance due after Sale of Collateral Security.— 
Burden of Proof. — Action to recover balance due on a promissory note after a sale 
of collateral security. eld, the production of the note furnished prima facie evidence 
sufficient to sustain the burden of proof on the plaintiff’s part, unless rebutted and con- 
trolled by proof of payment. The plaintiff need not further prove, in order to maintain 
his action, that he had credited the defendants with what he could have obtained from 
a sale of the mortgaged property (the security for the note) fairly and properly made, 
The defendants must prove that there was fraud in the sale, and that more could have 
been received from it, if fairly conducted, than was indorsed on the note. Wadsworth vy. 
Glynn. Supreme Judicial Court. Decided April, 1881. — The Reporter, Boston, Mass., 
July 6, 1881. 


Tax Sale as Payment of Tax.— Mortgagee as Purchaser.— Invalid 
Deed.— Action by Mortgagee for Purchase-money.— Set-off.— Recoup- 
ment. — (Head-note.) — When mortgaged property is sold for non-payment of city 
taxes, the mortgagee, not being in possession, may become the purchaser, and, if the 
deed given by the collector is invalid, may recover the purchase-money from the city. 
An absolute owner of real estate cannot become the purchaser at a tax sale of his own 
estate. If the form of purchase be gone through with, it operates as a payment of the 
tax due, and the owner cannot recover it of the city. Taxes due upon estates of which 
the plaintiff was in possession at the time of the writ cannot be availed of by the defend- 
ant, either by way of set-off or by way of recoupment. Home Savings Bank vy. City 
of Boston. Supreme Judicial Court. Decided June, 1881. Opinion in The Reporter, 
Boston, Mass., July 27, 1881. 


Practice. — Evidence. — Depositions excluded for want of Reasonable 
Opportunity to cross-examine. — Statute. — In an action for libel certain deposi- 
tions were admitted against the objection of the plaintiff, and the verdict being for the de- 
fendant, the plaintiff excepted. J/eld, it is inconsistent with the spirit of the statutes (Gen. 
Stats. c. 131, §§ 17, 20-22) to allow one party, without restriction, to take depositions of 
witnesses at different places at the same time, or so nearly at the same time, that the adverse 
party or his attorney cannot attend at both places. And we can have no doubt that if 
depositions are taken at different places at or near the same time, it is within the power 
of the court, when the depositions are offered in evidence, to suppress the depositions of 
those witnesses whom the adverse party has thereby been deprived of reasonable oppor- 
tunity to cross-examine. Cole v. Hall. Supreme Judicial Court. Decided April, 
1881. — The Reporter, Boston, Mass., July 15, 1881. 


Indictment. — Enticing Chaste Woman.— Proof of Chastity. — In an in- 
dictment under Gen. Stats. c. 165, § 2, for enticing to a house of ill-fame, for purposes of 
prostitution, two women of chaste life and conversation, the chastity of the women must 
be proved by the government in the same manner as any other material allegation in 
the indictment. If the women were unchaste, no offence was committed within the 
meaning of the statute, and their chastity must therefore be established, as laid in the 
indictment, by affirmative proof. Commonwealth v. Whittaker. Supreme Judicial Court. 
Decided April, 1881. — The Reporter, Boston, Mass., July 6, 1881. 
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Charter-party. — Condition Precedent. — Loss of Goods by Involuntary 
Bailee. — Action of contract to recover a balance of freight-money alleged to be due 
under a charter-party. By the charter-party, the plaintiffs chartered to the defendant 
a vessel for a voyage to Hayti and return to Boston, the defendant stipulating to pay 
for the charter or freight on return of vessel and proper delivery of cargo at port of des- 
tination in the United States. Among the cargo were two cases of rifles which the 
defendant’s consignee at Hayti refused to receive. Upon the redelivery of the rifles to 
the defendant at Boston, four were found to be missing, and the defendant claimed the 
right to deduct their value from the freight due under the charter party. J/eld, that 
the four rifles were not a part of the return cargo, but were in the custody of the captain 
of the vessel as an involuntary bailee, and that the condition precedent to the plaintiff's 
right to recover freight by the proper delivery of the return cargo at Boston was not 
broken by the loss of the rifles on the return voyage. Mayo v. Preston. Supreme 


Judicial Court. Decided July 5, 1881.— The Boston Daily Advertiser, Boston, Mass., 
July 6, 1881. 


MICHIGAN. 


Will.— Fund in Mutual Benefit Society. — (Head-note.) — A member of a 
benefit society was entitled upon his death to have the sum of $2,000 paid to the person 
or persons named by him and entered by his order in the society’s “ will book.” He 
directed, and there was so entered, that $100 should be paid his danghter and $1,900 to 
his wife, reserving the right of changing beneficiaries or annulling the disposition. Sub- 
sequently he made a will revoking his former disposition, and providing that after pay- 
ment of debts $500 should go to his wife, remainder to be equally divided among his 
children. Held, that the will was a valid disposition of the fund, although not entered 
in the society’s will book, and payment should be made directly to the beneficiaries. 
Supreme Council v. Priest. Supreme Court. June 29, 1881.— The Northwestern 
Reporter, St. Paul, Minn., July 16, 1881. 


Life Insurance. — Benefit Society.— Agreement to pay to Stranger. — 
(Head-note.) — A contract by a benefit society to pay money upon the death of one of 
its members to one who it is clearly apparent has no interest in the life insured, is con- 
trary to public policy, and will not be enforced. Mutual Benefit Association v. Hoyt. 
Supreme Court. July 1, 1881.— The Northwestern Reporter, St. Paul, Minn., July 16, 
1881. 


MINNESOTA. 


Negligence at Railroad-crossing. — Contributory Evidence as to Ef- 
fect of Head-light on the Eyes. — Damages.— Evidence as to Business 
Habits and Ability of Person killed. — ( Head-note.) — Evidence considered, and 
held sufficient to sustain a finding that there was negligence on the part of defendant, 
and none on the part of the person killed at a railroad-crossing ; the action being for 
negligence in causing the death of plaintiff's intestate, by ranning a locomotive over him 
at a street-crossing, the accident having happened in the dark, immediately after anocher 
train, with a bright head-light, had passed the crossing. Held, it was proper, under the 
circumstances, to admit evidence how long the eye requires, after looking at a brilliant 
light, to recover its natural power of sight. In an action under sect. 2, c. 77, Gen. 
St. 1878, evidence of the amount of property deceased had acquired, his habits of indus- 
try, his ability to make money, and his success in business, is proper as a basis for tho 
damages. In an action against a railroad company for negligence in running over one 
at a street-crossing, evidence that the company had no sign over the crossing to warn 
persons approaching of its presence, is proper, although there be no statute or ordinance 
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requiring the company to have such a sign. It is for the jury to say whether the omis- 
sion to have such a sign is negligence; and it is for them to say whether it contributed 
to the injury, even where it appears that the person injured was familiar with the cross- 
ing. If ordinary care and prudence, and due regard for the safety of third persons, 
require engines and trains to be run at a less rate of speed than that limited by an ordi- 
nance of the city, the company must observe such care and prudence. When the rate 
of speed at which the engine causing the injury was running at the time is in contro- 
versy, upon the evidence, the plaintiff, to sustain his other evidence on the point, may 
show that the engines of the company habitually run, under like circumstances with the 
one in question, at the rate indicated by his other evidence. Evidence that the com- 
pany, immediately after an accident at a street-crossing, adopted certain precautions to 
prevent similar accidents, is admissible to prove that such precautions would have been 
proper at and prior to the accident, and that the omission of them was negligence. An 
instruction that it is not necessarily the duty of a traveller approaching a railroad-cross- 
ing to stop and listen before stepping upon the track, and that whether it is necessary 
and proper for him to stop depends on the circumstances of the case, is not erroneous 
Shaber vy. St. Paul, Minneapolis, §- Manitoba Ry. Co. Supreme Court. July 6, 1881. — 
The Northwestern Reporter, St. Paul, Minn., July 23, 1881. 


Composition in Bankruptcy.— New Promise to pay. — (Head-note.) —A 
composition in bankruptcy, fully performed, under section 17, act of Congress of June 22, 
1874, amending the bankrupt law, is not a voluntary discharge by act of the creditors, 
and a new promise by the debtor to pay the residue of the debt above what was paid in 
the composition is upon sufficient consideration. Higgins vy. Dale. Supreme Court. 


July 8, 1881.— The Northwestern Reporter, St. Paul, Minn., July 23, 1881. 


NEBRASKA. 


Garnishment. — Deposit by County Treasurer.— Attachment by Indi- 
vidual Creditor. — (Head-note.) — The plaintiff in error had a judgment against L. 
J.G. The latter, as county treasurer, had deposited generally in the F. & M. Bank 
$1,500. Process of garnishment on the above judgment against defendant bank. An- 
swer by bank, that said money was deposited by L. J. G. as treasurer of York County 
as public funds. Held, that in the face of the public law prohibiting the depositing of 
the public funds, such defence could not be heard either from L. J. G. or the defendant 
bank, and that the bank was liable on process of garnishment. Bank vy. Gandy. Su- 
preme Court. July 7, 1881.— Zhe Northwestern Reporter, St. Paul, Minn., July 23, 
1881. 


NEW HAMPSHIRE. 


Fire Insurance. — Condition against Change of Title. — Conveyance to 
Wife through Third Party.—Tenancy by Curtesy.— (Head-note.) — The 
conveyance of property to the daughter of the insured, and by her to her mother, the 
wife of the insured, is a change in the title to the property, and will avoid a fire policy 
which declares that any change in the title will render it void. That the insured 
held the property as tenant by curtesy will not support the policy. Baldwin v. Hart- 
ford Fire Ins. Co. Supreme Court. Decided March, 1881. Opinion in The Reporter, 
Boston, Mass., July 27, 1881. 


NEW YORK. 


Master and Servant. — Negligence. — Testing Boiler.— Contributory. — 
(Head-note.) — A customer of defendants requested them to have a boiler, manufactured 
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by them, tested under pressure of 180 pounds. Defendants directed their foreman to 
test it to 150 pounds, as more was unnecessary. The foreman told the customer he 
would test it to 200 pounds anyhow, and while he was endeavoring to do so the boiler 
burst and injured plaintiff, who had stopped in the street to watch the experiment. 
Held, that even if the foreman was wanton and wilful and went beyond defendants’ 
directions, he was doing an act within the scope of their business and in the line of his 
employment, and defendants were liable. 

Plaintiff was lawfully in the street, and was told what was being done, and that it was 
not a good place to be standing near. J/eld, that it could not be said as matter of law 
that he was not guilty of contributory negligence; but it was a question for the jury to 
determine. Ochsenbein v. Shapley et al. Court of Appeals. April 26, 1881. — New 
York Weekly Digest, New York, N. Y., July 15, 1881. 


Fire Insurance. — Unoccupied House. — (J/ead-note.) — A dwelling-house 
used as a country house and visited by the owner once every two weeks, and which is 
inspected every week by the farmer living on the grounds, is unoccupied within the 
terms of a policy which provide that it shall be void if the premises become vacant or 
unoccupied. 

Although the farm premises and some of the buildings thereon are actually occupied, 
such occupation does not extend to the dwelling-house. 

Outbuildings appurtenant to the dwelling, and used concurrently therewith, cannot be 
said to be occupied unless the dwelling-house is. Hermann v. The Adriatic Fire Ins. 


Co. Court of Appeals, April 19, 1881.— The New York Weekly Digest, New York, 
N. Y., July 8, 1881. 


NORTH CAROLINA. 


Partnership. — Sharing Profits. — Advancements by One Partner. — 
(Head-note.) — An agricultural agreement between two persons, one to furnish the out- 
fit and the land, and the other to hire the laborers and superintend the farming during 
the year, the former to provide money to carry on the business, half of which to be re- 
paid him, and the profits to be divided between them, creates the relation of partners. 
Where the land-owner in such case executed an agricultural lien to R. for advancements 
to carry on the common business, a partnership debt was thereby created, and the prop- 


erty in the crop vested in R. to secure its payment. — Teras Law Journal, Tyler, Tex., 
July 6, 1881. 


PENNSYLVANIA. 


Religious Corporation. — Condition of Membership. — (//ead-note.) — The 
charter of a church declared that “the subscribers and such others as shall hereafter be 
admitted and become contributing members,” shall be a corporation, &c. And that 
“any member who has contributed to the support of the church one year previously to 
the election about being held a sum not less than two dollars for a pew, or a portion of 
a pew,” &c., shall be entitled to vote. 

Afterwards the practice of renting pews was abandoned and all pews and sittings 
made free by public announcement from the pulpit, and the expenses of the church were 
thereafter to be defrayed out of the contributions of the congregation. //e/d, that this 
change in reference to the renting of pews was not an infraction of the constitution, and 
that renting or holding a particular pew or sitting was not essential to membership of 
this corporation. Commonwealth v. Morrison. Supreme Court. Feb. 14, 1881.— The 
Legal Intelligencer, Philadelphia, Pa., July 29, 1881. 

VOL. II. —N. 8. 42 
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VERMONT. 


Statute of Limitations. — Payment by Surety out of Funds of Principal, 
— A payment made by the surety out of the funds of his principal will stop the running 
of the Statute of Limitations. McConnell vy. Merrill. Supreme Court. Opinion in The 
Reporter, Boston, Mass., July 15, 1881. 


Corporation. — Liability of Directors for Debts. — Breach of Contract 
excepted. — Evidence of Payment by Corporation under General Issue. 
— Sale of Growing Trees. — Title. — (//ead-note.) — Under a statute making the 
directors of a corporation liable for its debts if the requirements of the statute in the per- 
formance of certain duties are not complied with, there is no liability for damages aris- 
ing upon a breach of contract. A contract for the sale of growing trees is executory 
only until the trees are severed. The title to growing trees passes only by deed. The 
obligation of the directors of a corporation for its debts, being collateral only under the 
general issue, payment of the demand by the corporation may be put in evidence. Cady 
y. Sanborn. Supreme Court. Decided May, #881. Opinion in The Reporter, Boston, 
Mass., July 6, 1881. 


WISCONSIN. 


Wagering Contract. — Future Delivery. — Consideration illegal in part. 
— (Head-note.)— To uphold a contract in writing for the sale and delivery of grain at 
a future day, for a price certain, it must affirmatively and satisfactorily appear that it 
was made with an actual view to the delivery and receipt of the grain, and not as a cover 
for a gambling transaction. 

Where some of the transactions between the parties which enter into the considera- 
tion of a note and mortgage are mere gaming transactions, they render the whole 
security void. Barnard y. Backhaus. Supreme Court. July 7, 1881.— The Northwest- 
ern Reporter, St. Paul, Minn., July 23, 1881. 


Master and Servant.— Action for Loss of Service of Daughter. — Ex- 
emplary Damages.— Evidence of Defendant’s Property. — (Head-note.) —A 
father may recover for loss of service of his infant daughter, caused by her being gotten 
with an illegitimate child, notwithstanding she was not at the time actually in the ser- 
vice of the father (but in that of the defendant), if he still retained the legal right to 
reclaim such service. 

While the cause of action in such a case is technically the loss of service, the jury are 
not confined to the actual pecuniary loss, but may award exemplary or punitory dam- 
ages ; and evidence is admissible to show the defendant’s pecuniary condition. 

It is no objection to the maintenance of an action for seducing the plaintiff’s daughter 
that defendant procured the sexual intercourse by force. Lavery vy. Crooke. Supreme 
Court. June 4, 1881. — The Northwestern Reporter, St. Paul, Minn., July 23, 1881. 


ENGLAND. 


Will. — Construction. —“ Second Cousins.” — (//ead-note.) — A testator gave 
one-third of his property to his first cousins, and two-thirds to his second cousins. At 
his death he left first cousins, second cousins, and children and grandchildren of first 
cousins. Jield, ... that the term “second cousins” did not include children or 
grandchildren of first cousins. Jn re Parker-Bentham v. Wilson, L. R. 17 Ch. D. 262. 


‘Will. — Construction.— Nephews and Nieces.— Consanguinity or Af- 
finity. — ( Head-note.) — A testator devised freehold property to be divided between the 
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children of his sister-in-law and A. and B., and “my niece M.” (the last-named three 
devisees being nieces of his deceased wife). He gave other real property to trustees 
upon trust for sale, and to pay the income of the proceeds of sale amongst “ all my 
nephews and nieces,” for their lives and the life of the survivors of them, and bequeathed 
the capital to the survivor; and he gave other real property unto “all my said nephews 
and nieces,” as tenants in common; and he gave his residuary realty upon trust to pay 
the income to “all my said nephews and nieces,” for their lives and the life of the sur- 
vivor, and then devised such residue to the survivor, and bequeathed his residuary per- 
sonal estate equally amongst “all my nephews and nieces.” 

Held, that the circumstance of the testator having given property to his wife’s nieces, 
and having even called one of them his niece, was not sufficient to include any of his 
wife’s nephews and nieces in the subsequent gifts to all his nephews and nieces; and 
those only who were related by consanguinity were entitled to take. Merrill v. Morton, 
L. R. 17 Ch. D. 382. 


Will. — Mutilation. — Revocation. — (Head-note.) — Will found after death 
with signature and attestation clause cut off and folded inside the will. No other evi- 
dence of intention. Held, that this was a sufficient evidence of an animus revocandi. 
Magnesi vy. Hazelton. Probate, Divorce, and Admiralty Division. March 23, 1881.— 
The Law Times Reports, x. 8. vol. xliv. 586. 


Admiralty.— Collision at Sea.—General Maritime Law. — Foreign 
Law.— Lex Fori.— (Head-note). — Collisions between ships when one or both are 
foreign, on the high seas, are questions communis juris, and liabilities created by them 
are to be decided by the general maritime law of liability as administered in the court 
where the cause is tried. 

By general maritime law the liabilities of the ship and of the owners are identical for 
damages arising from collision. A collision took place on the high seas between a 
British and a Spanish ship; both vessels sank. The English owners commenced a suit 
against the Spanish ship-owners, who had an office in England. 

The Spanish ship-owners appeared, and pleaded that by Spanish law there was no 
personal liability. 

Held, a bad defence, as the liability was governed by general maritime law, and not 
by Spanish law. The Leon. Probate, Divorce, and Admiralty Division. May 10, 
1881. — The Law Times Reports, x. 8. vol. xliv. 613. 


Contract. — Hire of Stables. — Measure of Damages. — Injury to Horses. 
— The plaintiff hired certain stables of the defendant in order to put some horses there 
which he wished to dispose of at a fair held in the town. Soon after the horses arrived 
they were turned out of the stables in consequence of the defendant having also let the 
stables to another person, and, as the defendant did not supply the plaintiff with other 
accommodation for the horses, the plaintiff was compelled to obtain it elsewhere. The 
plaintiff claimed damages for the breach of contract, and alleged that the horses were 
injured by being thus suddenly turned out of the stables and exposed to the weather 
while he was seeking other stables for them. The jury gave him £25 for the loss con- 
sequent on his not having the use of the stables, and £50 for the injury to the horses. 
Held, that the plaintiff was entitled to the damages for the injury to the horses. Me- 
Mahon v. Field. Court of Appeal. June 27, 1881.— The Law Times, London, July 2, 
1881. 


Will. — Construction. — Word “Survivor.” — J. D., by his will, bequeathed 
the dividends of a sum of £10,000 consols to his wife A. D. for life, and from and after 
her death he gave the dividends unto and equally between his four daughters, and from 
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and immediately after their respective deaths he bequeathed the £10,000 consols to their 
children respectively ; viz., one-fourth part thereof unto and equally between the children 
of each daughter, and in case any one or more of the four daughters should die without 
leaving any lawful issue her or them surviving, the testator bequeathed the share or 
shares of the stock so bequeathed to and intended for the issue (had there been such) of 
her or them so dying without issue to “ the survivors or survivor” of the four daughters 
equally, if more than one, and if but one, then to such one. The daughters having all 
survived their mother, and three of them having died leaving lawful issue surviving, — 
Heid, that the remaining daughter, who was unmarried, and past the age of child-bear- 
ing, was absolutely entitled to the remaining fourth part of the £10,000 consols, whether 
on the ground that she was the surviving member of the class composed of the testator’s 
daughters, or on the ground that the absolute gift to her of the income implied an abso- 
lute gift of the capital, and that the circumstances on which there was a gift over of the 
capital had not happened. Davidson v. Kimpton. Chancery Division. June 17, 1881. 
— The Law Times, London, July 2, 1881. 


Master and Servant.— Defective Tools.— Negligence of Foreman. — 
Action by a workman in the employ of the defendants, who are master stevedores, for 
personal injuries occasioned by a defective chain. The plaintiff and other workmen had 
four chains supplied to them for certain work, but used one of the chains for other work. 
In order to make up the number of the four chains, they went to a barge where chains 
intended to be used in the defendants’ work were kept, and took from there a chain, 
This proved to be defective, and caused an accident, injuring the plaintiff. The defend- 
ants’ foreman was not aware that the workmen were not using the four chains originally 
supplied, but there was some evidence of a complaint to him that one of the chains was 
defective. Held, that, as the chain in question was not supplied for the purpose of the 
particular work either by the defendants or their foreman, they were not liable; and 
that, if there was negligence in the foreman’s not examining the chain, the defendants 
would not be liable for that. Dudley y. Brown. Court of Appeals. June 16, 1881.— 
The Law Times, London, June 25, 1881. 


Commission Merchant.— Factor.—Incoming Cargo.— Grant of Lien 
on. — Liquidation. — This was a question of the right of a commission merchant to 
give a lien on cargoes coming to him in the course of his business. P. & Co., trading 
at the Gold Coast in South Africa, were indebted to D. in a large sum. Their course 
of business with D. was to send him their goods to sell, the bills of lading being drawn 
out in D.’s name. D. sold the goods and credited P. & Co. with the proceeds. The 
goods generally sent by P. & Co. consisted of palm-oil, by means of which they were in 
the habit of paying to D. the amount due to him from time to time. D. was indebted 
to G. & Co. in the sum of £700, and in a letter which he sent to them on the 29th of 
November, 1880, he asked for a further advance of £1,900, in consideration of which he 
agreed to give them a lien upon “incoming cargo” from P. & Co. to him into English 
and French ports to the amount of £2,500. A letter of the 6th of December, 1880, with 
directions to send shipments to that amount, was sent to P. & Co. Bills of lading in 
respect of a cargo worth £450 were received by D. on the 28th of December, and were 
handed to G. & Co. On the 2Ist of January, 1881, D. filed his liquidation petition. 
On the 24th of January another cargo of palm-oil worth £550 arrived, and this cargo 
the trustee claimed. Held (reversing the decision of Bacon, C. J., 70 L. T. 385), that 
D. was a mere factor, and that the letters of the 29th of November and 6th of December, 
1880, did not give G. & Co. a charge upon the incoming cargo. Ex parte Banner; Re 
Dubeux. Court of Appeals. June 23, 1881.— The Law T'imes, London, June 25, 
1881. 
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